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MEMORANDUM 

TO: Lancaster County Board of Commissioners, Lancaster County 

Attorney’s Office 

FROM: Gary Bergstrom, Air Quality Program Supervisor 

DATE: April 8, 2019 

RE: Proposed changes to Lincoln-Lancaster County Air Pollution Control 

Program Regulation and Standards (LLCAPCPRS) 

  

The Lincoln-Lancaster County Health Department (LLCHD) Air Quality Program is proposing to modify 

the Lincoln-Lancaster County Air Pollution Control Program Regulations and Standards (LLCAPCPRS).  The 

proposed modifications can generally be characterized in the following three categories. 

1. Revisions to reflect the removal of the LLCHD’s ‘Prevention of Significant Deterioration of Air 
Quality’ (PSD) regulations in LLCAPCPRS Article 2, Section 19 from the Nebraska State 
Implementation Plan; 

2. Improving consistency between the LLCHD’s air quality regulations set forth in the LLCAPCPRS 
and the NDEQ’s air quality regulations set forth in Title 129 of the Nebraska Administrative Code; 
and 

3. Moving, cleaning up, correcting, and rewording regulations for purposes of organization and 
clarity, and to make necessary updates in order to reflect the current administration of permits 
and regulations. 

 

We believe the proposed changes are necessary and appropriate to ensure ongoing conformity with the 

Nebraska State Implementation Plan, consistency with the NDEQ’s air quality regulations, compliance 

with agreements between the NDEQ and LLCHD that authorize the LLCHD to issue air quality 

construction permits in Lancaster County, and for the continuing protection of public health and the 

environment.  

 

The LLCHD will present the proposed changes to the Board at a staff meeting on April 25, 2019 prior to 

placing them on the regular agenda for action. 

 

A more detailed description of the proposed changes can be found in the attached February 27, 2019 

memo to the Lincoln-Lancaster County Board of Health. 
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MEMORANDUM 

TO: Lancaster County Board of Health, City of Lincoln Attorney’s Office, 

Lancaster County Attorney’s Office 

FROM: Gary Bergstrom, Air Quality Program Supervisor 

DATE: February 27, 2019 

RE: Proposed changes to Lincoln-Lancaster County Air Pollution Control 

Program Regulation and Standards (LLCAPCPRS) 

  

The Air Quality Program is proposing to modify the Lincoln-Lancaster County Air Pollution Control 

Program Regulations and Standards (LLCAPCPRS).  The proposed modifications can generally be 

characterized in the following three categories. 

1. Revisions to reflect the removal of the LLCHD’s ‘Prevention of Significant Deterioration of Air 
Quality’ (PSD) regulations in LLCAPCPRS Article 2, Section 19 from the Nebraska State 
Implementation Plan; 

2. Improving consistency between the LLCHD’s air quality regulations set forth in the LLCAPCPRS 
and the NDEQ’s air quality regulations set forth in Title 129 of the Nebraska Administrative Code; 
and 

3. Moving, cleaning up, correcting, and rewording regulations for purposes of organization and 
clarity, and to make necessary updates in order to reflect the current administration of permits 
and regulations. 

This memo provides an explanation of the changes. 

Proposed Revisions Pertaining to ‘Prevention of Significant Deterioration of Air Quality’ (PSD) 
Regulations. 

During the past several months, LLCHD Air Quality Program personnel have been in discussions with 

representatives from the NDEQ and the U.S. EPA Region 7 office regarding how Nebraska’s PSD 

program is administered through the state and local agencies.  Those discussions have led to a better 

understanding of the Federal Regulations that establish the PSD permitting program, and also of the 

agreement between the NDEQ and the LLCHD that authorizes the LLCHD Air Quality Program to issue 

PSD permits in Lancaster County. 

The following conclusions have been reached: 

 The authority to implement a PSD permitting program can only be delegated to state 

agencies, and cannot be delegated to local permitting agencies. 

 State agencies that have been delegated PSD permitting authority can grant authorization to 

local programs to issue PSD permits on behalf of the State agency, and under the State’s 

regulatory authority.  Local agencies cannot issue PSD permits under their own regulatory 

authority. 
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 PSD regulations established by a local agency should not be adopted into a State 

Implementation Plan (SIP).  

 The LLCHD can continue to issue PSD permits under the regulatory authority of the NDEQ, 

but those permits must be more explicit in referencing the NDEQ’s PSD regulations. 

 LLCHD’s current PSD regulations set forth in LLCAPCPRS Article 2, Section 19 should be 

removed from the LLCAPCPRS. 

As a result, the LLCHD is proposing to ‘delete’ the existing language in LLCAPCPRS Article 2, Section 

19 and replace it with a reference to the NDEQ’s Title 129 Chapter 19.  Other sections of the 

LLCAPCPRS that contain regulatory language pertaining to PSD permitting will be modified to refer 

to the appropriate provisions of the NDEQ’s Title 129 regulations (see table below).  These changes: 

 Replace existing definitions or language with references to the appropriate chapters and 

sections of Title 129; and 

 Replace existing references to PSD requirements in LLCAPCPRS Article 2, Section 19 with 

references to Title 129 Chapter 19. 

Article 
Number 

Section 
Number 

Affected Paragraph(s) & Description of Change 

Article 2 Section 1 004, 021, 025(1), 028, 060(1), 062(1), 089(3), 096, 102(1)(a-b), 123, 135, 
145(5)(c), 155 

120 – Added language to clarify that the LLCHD is not the ‘Permitting 
Authority’ for PSD permits.  The NDEQ is the PSD permitting 
authority, and LLCHD acts as their agent. 

Article 2 Section 2 (H) – Replacing existing language with a reference to the NDEQ’s Title 
129 Chapter 2, section 008. 

Article 2 Section 14 (J), (J)(2) 

Article 2 Section 17 (A), (Q)(3-4) 

Article 2 Section 19 Entire Section – As discussed above, the entire section is being deleted 
and replaced with a reference to the NDEQ’s Title 129, Chapter 19 
regulations for PSD. 

Article 2 Section 20 (C) 

Proposed Revisions to Improve Consistency Between LLCHD and NDEQ Air Quality Regulations. 

The discussions with NDEQ and U.S. EPA Region 7 also addressed inconsistencies between the air 

quality regulations adopted by the LLCHD and NDEQ.  The authorization agreement between NDEQ 

and LLCHD establishes that the LLCHD should adopt regulations that are ‘consistent with’ the NDEQ’s 

Title 129 regulations.  At a minimum, the LLCHD’s regulations must be no less stringent than the 

regulations adopted in Title 129.  The table on the following page provides a list of changes that will 

improve consistency between the LLCAPCPRS and NDEQ’s Title 129.  These changes: 

 Revise dates referencing Federal Regulations to match Title 129; and 

 Revise language to be more consistent with Title 129. 
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Article 
Number 

Section 
Number 

Affected Paragraph(s) & Description of Change 

Article 2 Section 1 073, 080, 089, 102(1)(c), 102(2)(a), 108, 116, 121, 122, 143(5), 145(5) 

Deleted “Netting” definition – NDEQ does not utilize ‘netting’ for minor-
NSR permitting 

174 – Updated date of reference to Federal Regulations, and removed 
obsolete references.  Note: NDEQ does not provide a table of 
VOCs like that in Table 1-2 of Section 1.  Edits to that table are 
described later in this memo. 

Article 2 Section 2 (B) – Language from paragraphs (B), (B)(1), and (B)(3) is condensed into 
paragraph (B), and paragraph (B)(2) is deleted.  Paragraphs (B)(3)(a) 
through (B)(3)(dd) are renumbered as (B)(1) through (B)(27), and source 
categories not found in Title 129 Chapter 2, section 002 are removed. 

Article 2 Section 4 (A)(1)(b), (A)(2)(d), (B)(2)(b), (C)(2)(b), (D)(1)(c), (F)(1)(b) 

(E)(1)(a) – In addition to revising date for consistency with NDEQ, 
corrected reference to Federal Regulation appendix. 

Article 2 Section 5 (C)(2) 

Article 2 Section 14 (A) – The proposed changes to this paragraph are consistent with the 
language found in NDEQ Title 129, Chapter 14. 

Article 2 Section 15 (A)(5) 

Article 2 Section 17 (A)(1), (A)(2), deleted ‘old’ (A)(4), (B), (K), (M)(1)(b-d), (M)(3)(c), (M)(4) 

Article 2 Section 20 (A) 

Article 2 Section 22 Deletion of ‘old’ (A), (A) through (F), (H)(1) 

Article 2 Section 28 (A), (A)(29) 

 

(Space left blank intentionally.  Continue to next page.) 
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Proposed Revisions for Clean-up, Corrections, Clarification, and Needed Updates. 

In this review process, Air Program staff identified: corrections for spelling, formatting, and grammar; 

obsolete language; and language that needed to be added or modified to reflect how work is done 

at the program level.  These changes are provided in the table below. 

Article 
Number 

Section 
Number 

Affected Paragraph(s) & Description of Change 

Article 2 Section 1 Formatting & Abbreviations 
Entire Section – Implemented numbering scheme for definitions to 

make them easier to reference in other regulations and permits 

083, 089(2)(e), 089(2)(h), 145(5)(b), 152 
 
Spelling & Grammar 
062(2), 115, 116 
 
Clarifications 
102(7) – Simplified reference 

167 – Added ‘fact sheet’ to definition to account for common language 
used between LLCHD, NDEQ, and U.S. EPA. 

Article 2 Section 1 

(cont’d) 

Clean-Up 
079 & 117 – Removed “Type 4 waste” and “Type 5 waste” from 

definitions and moved them to follow alphabetical order.  These 
waste type categories do not exist in any relevant regulations.  

Deleted “Odor” definition – Odor is not regulated under the LLCAPCPRS.   

174 – Corrected Chemical Abstract Service (CAS) numbers for chemical 
compounds.  The corrected CAS numbers have been adopted 
based on the EPA’s Substance Registry Service. 

174(1) – Deleted as a result of the U.S. EPA repealing recordkeeping, 
emissions reporting, photochemical dispersion modeling and 
inventory requirements for t-Butyl acetate in April of 2016. 

Article 2 Section 5 Clean-Up 
 (A)(2)(b)(1) – Revised to reflect the Air Quality Program position that 

refuse incinerators should not be allowed in Lancaster County.  
The existing regulatory language establishes that such 
incinerators do not even require a permit to operate.  While the 
existing language is consistent with NDEQ’s Title 129 Chapter 5, 
the Air Quality Program has chosen to adopt a more stringent 
approach in this matter to protect air quality. 

(A)(3) – The changes were prompted based on the differences in how 
the LLCHD and NDEQ each administer Class II operating permits.  
NDEQ issues Class II permits on the basis of ‘actual emissions’, 
while LLCHD’s permitting thresholds are based on ‘potential to 
emit’.  As such, LLCHD’s synthetic minor permitting requirements 
should also be based on ‘potential to emit’. 
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Article 
Number 

Section 
Number 

Affected Paragraph(s) & Description of Change 

Article 2 Section 8 Needed Updates 
(G)(7-8) – The proposed rules set forth in these paragraphs serve to 

provide a regulatory basis for requirements that the LLCHD Air 
Quality Program has regularly established as general permit 
conditions. 

Article 2 Section 9 Needed Updates 
Entire Section – The changes establish ‘electronic notice’ as part of the 

regulatory framework for public notice of permits, pursuant to an 
‘electronic notice’ rule published by the U.S. EPA in October of 
2016.   

Article 2 Section 14 Needed Updates 
(B), (C), (D), (H), (J)(3) – The proposed changes establish electronic 

communications, such as e-mail, as an official means of 
communication between the LLCHD and the public on permitting. 

Article 2 Section 17 Clean-Up 
(A)(4) – Revised to reflect the deletion of “Type 4 waste” from 

definitions in Article 2, Section 1. 

Needed Updates 
(A)(5) – This requirement has been added to provide a regulatory basis 

for a long-standing practice by the air program to not allow 
construction of residential waste incinerators. 

(D) – Added to provide a regulatory basis for a long-standing practice 
of requiring businesses and industries to maintain records of 
construction permit applications and related documents. 

Deletion of ‘old’ (P) – This is being deleted to reflect the fact that the 
LLCHD no longer issues such construction permits.  The 
promulgation of 40 CFR Part 63, Subpart ZZZZ established more 
stringent criteria for an ‘emergency engine’, and businesses and 
industries have obtained revised permits. 

(R) – Added to provide a regulatory basis for a long-standing practice 
to require businesses and industries to maintain copies of the 
permit on-file. 
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Article 
Number 

Section 
Number 

Affected Paragraph(s) & Description of Change 

Article 2 Section 22 Needed Updates 

(H)(6)(c) – Revised so that the test report is due based on the actual test 
date, rather than based on the date of a previous report. 

(G) & (I) – The updates made for consistency with NDEQ Title 129 
Chapter 22 prompted the need to move and update these 
portions of Section 22.  Paragraph (G) is not a new regulation, it 
was moved from existing regulation and made applicable to all 
incinerators.  Paragraph (I) replaces language that was established 
in the now-deleted paragraph (A)(14).  The most significant 
change here is that owners/operators of incineration units are 
now given options for establishing a minimum operating 
temperature for their unit’s afterburner, instead of being held to 
a minimum of 1200 °F. 

 

Summary 

We believe the proposed changes are necessary and appropriate to ensure ongoing conformity with the 

Nebraska State Implementation Plan, consistency with the NDEQ’s air quality regulations, compliance 

with agreements between the NDEQ and LLCHD that authorize the LLCHD to issue air quality 

construction permits in Lancaster County, and for the continuing protection of public health and the 

environment.  



Lincoln-Lancaster County Health Department – Prevention of Significant Deterioration of 
Air Quality (PSD) Regulation Question & Answer 
 
Q: Why has NDEQ proposed removing LLCAPCPRS Article 2, Section 19 from the Nebraska State 

Implementation Plan (SIP)? 
A: The LLCHD does not have direct delegation from EPA to implement the PSD program. 

Q: Can the LLCHD receive direct delegation from the EPA for its own PSD program? 
A: No.  According to 40 CFR Part 51 §51.232, only state-level agencies may be assigned responsibility 

for carrying out portions of the SIP.  State agencies may authorize local agencies to carry out parts 
of the state plan (like PSD permitting), provided certain conditions are met.  Authorization provided 
by the State to a local program does not relieve the State of responsibility under the Act for carrying 
out such plan, or portion thereof. 

Q: So then why did EPA grant approval of the LLCHD’s PSD regulations into the Nebraska SIP if LLCHD 
cannot be granted authority to adopt and implement a PSD program? 

A: Approval of the LLCHD’s Article 2, Section 19 PSD regulations into the Nebraska SIP was likely an 
oversight resulting from the manner in which the LLCHD originally adopted the LLCAPCPRS.  Because 
of the regulatory provision set forth in 40 CFR Part 51 §51.232, the LLCHD’s Article 2, Section 19 PSD 
regulations should not have been approved into the Nebraska SIP. 

Q: But doesn’t the prior approval of LLCHD’s Article 2, Section 19 into the Nebraska SIP mean that LLCHD 
has PSD program approval? 

A: No.  The previous approval of the LLCHD’s Air Quality regulations into the Nebraska SIP served only 
to make those regulations federally-enforceable.  It did not confer program authority, and could not 
confer delegation of program authority for the reasons stated above. 

Q: The LLCHD has received direct delegation of authority to implement the Title V program, and issues 
Title V permits under LLCHD regulatory authority…why is this different? 

A: The Title V permits are regulated under the authorities promulgated under 40 CFR Part 70, whereas 
PSD permits are regulated under the authorities promulgated under 40 CFR Parts 51 and 52.  The 
differences in how Part 70 and Parts 51/52 are written and implemented result in each program 
being administered differently.  While Part 70 establishes authorities to implement ‘State permitting 
programs’ for Title V, §70.2 of Part 70 defines ‘State’ to include local agencies.  

Q: Does the rescindment of LLCHD’s Article 2, Section 19 from the Nebraska SIP mean LLCHD can’t issue 
PSD permits anymore? 

A: No.  The LLCHD will continue to issue PSD permits on behalf of the NDEQ, and will do so under the 
authority of the State’s Title 129, Chapter 19 PSD Regulations, pursuant to the December 31, 1997 
PSD authorization agreement between the LLCHD and the NDEQ. 

Q: So after all of this is done, what will have changed? 
A: The only thing that will have changed will be the way LLCHD references PSD regulations in the PSD 

permits issued in Lancaster County.  Instead of referencing LLCHD’s Article 2, Section 19, they will 
now reference Title 129, Chapter 19 (NDEQ PSD regulations).  The NDEQ and LLCHD will continue 
operating under the terms of their 1997 PSD authorization agreement, where LLCHD will continue 
to issue PSD permits on behalf of the NDEQ, under the oversight of the NDEQ and EPA. 
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