City Council Introduction: Monday, January 22, 2007
Public Hearing: Monday, January 29, 2007, at 5:30 p.m.

Bill No. 07-12

FACTSHEET
TITLE: CHANGE OF ZONE NO. 06077, from AGR
Agricultural Residential District to R-1 Residential
District, requested by Firethorn Investment, on
property generally located northeast of the intersection
of South 84th Street and Pioneers Boulevard.

SPONSOR: Planning Department

STAFF RECOMMENDATION: Approval.

RECOMMENDATION: Approval (8-0: Esseks, Carroll,
Strand, Taylor, Krieser, Larson, Cornelius and Carlson
voting ‘yes’; Sunderman absent).

ASSOCIATED REQUESTS: Annexation Agreement,
Annexation No. 06020 (07-11), Street Name Change
No. 06010 (07-13) and Special Permit No. 872F (07R2).

BOARD/COMMITTEE: Planning Commission
Public Hearing: 12/20/06
Administrative Action: 12/20/06

FINDINGS OF FACT:
1.

This change of zone request was heard before the Planning Commission in conjunction with the associated
Annexation No. 06020 and Special Permit No. 872F, an amendment to the Firethorn Community Unit Plan.

2.

The original change of zone application submitted by the applicant requested a change from AGR to R-3, and
the staff report and analysis is written on that request to R-3. At the public hearing before the Planning
Commission on December 20, 2006, the applicant revised the application for a change of zone from AGR to
R-1 (as opposed to R-3). Also See, Minutes, p.9, and letter on p.29.

3.

The staff recommendation to approve the original application for change of zone to R-3 is based upon the
“Analysis” as set forth on p.4-7, concluding that the proposed R-3 zoning is compatible with the surrounding
land uses and is consistent with the Urban Residential/Open Space Future Land Use Map designations in
the Comprehensive Plan. The staff indicated that the same analysis would apply to the revised request to R1 Residential. The staff presentation is found on p.8-9.

4.

The applicant’s testimony and other testimony in support is found on p.9-11. The additional information
submitted by the applicant is found on p.30.

5.

Testimony in support by Jeff Schumacher, President of the Firethorn Homeowners Committee, is found on
p.10.

6.

Testimony in opposition to the annexation of the property is found on p.11-12. The record consists of one email communication in opposition (p.31).

7.

On December 20, 2006, the Planning Commission agreed with the staff recommendation and voted 8-0 to
recommend approval of the change of zone to R-1 Residential (Sunderman absent).

FACTSHEET PREPARED BY: Jean L. Walker

DATE: January 9, 2007

REVIEWED BY:__________________________

DATE: January 9, 2007

REFERENCE NUMBER: FS\CC\2007\CZ.06077+

LINCOLN/LANCASTER COUNTY PLANNING STAFF REPORT
for December 20, 2006 PLANNING COMMISSION MEETING
Note: This is a combined staff report for related items. This report contains a single background and
analysis section for all items. However, there are separate conditions provided for each individual
application.
PROJECT #:

Annexation #06020 - Firethorn
Change of Zone #06077 - From AGR to R-3 R-1 (Revised by the applicant
at public hearing before Planning Commission: 12/20/06)

PROPOSAL:

A request to annex and change the zoning from AGR to R-3 for approximately
303.66 acres.

LOCATION:

Northeast of the intersection of South 84th Street and Pioneers Blvd.

LAND AREA:

Approximately 303.66 acres.

CONCLUSION:

A pump station is needed to connect to the City’s sanitary sewer system, and the
area is located in Tier 1, Priority C. However, it is a unique circumstance that
meets most all the criteria of the Policy on Temporary Pump Stations, and is also
one of the unique circumstances envisioned as an exception for serving Priority
C areas in Tier 1. The area is contiguous to the city limit, generally urban in
character, and can be served by City utilities. Additionally, the annexation is
voluntary and a net benefit to the City. The request is consistent with the
Comprehensive Plan and adopted policies.

RECOMMENDATION:
AN#06020
CZ#06077

Conditional Approval
Approval

GENERAL INFORMATION:
LEGAL DESCRIPTION:

See attached legal - same legal for both applications.

EXISTING ZONING:

AGR Agricultural Residential

SURROUNDING LAND USE AND ZONING:
North
East
West
South

Vacant, Golf Course, Open Space
Agriculture, Residential
Residential. Office, Churches
Residential, Golf Course

EXISTING LAND USE:

AGR, O-3
AG
R-1, O-3
AG, AGR

Residential, Golf Course
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COMPREHENSIVE PLAN SPECIFICATIONS:
Pg 5 - The following principles are based on this One Community Vision and describe the desired end state:
- All of the communities and people of Lancaster County work together to implement a
common plan providing for mutual benefit.
-Lincoln remains a single community. The policies of a single public school district,
drainage basin development, and provision of city utilities only within the city limits continue
to be a positive influence and help shape the City for decades to come. These policies
are sustained in order to preserve our ability to move forward as one community.
Pg 17 - Future Land Use Map - This area is designated for open space and urban residential land use.
Pg 25 - Principals for priority areas - It is anticipated that there may be some unique circumstances to warrant
consideration of development of land in Priority B or C, prior to the full completion of improvements in Priority A. Once a
year, during the CIP public hearing, proposals for changes from Priority B and C to A should be evaluated and considered.
That review should consider the following items:
1) the project is contiguous to the City and proposed for immediate annexation, and is consistent with principles of the
Comprehensive Plan;
2) the developer provides information demonstrating how the necessary infrastructure improvements to serve the sub-basin
would be provided and financed. The City shall contact other public agencies to obtain their report on the infrastructure
necessary to serve the sub-basin including utilities, roads, fire service, public safety, parks, trails, schools and library
needs.
3)the impact that development in the sub-basin will have on capital and operating budgets, level of service, service
delivery and Capital Improvement Programs is addressed, including impact of financing, utility rates, and other
revenue sources and to what degree the developer is willing to finance improvements.
4) there is demonstrated substantial public benefit and circumstances that warrant approval of the proposal in advance
of the anticipated schedule.
Pg154 - Annexation Policy - The annexation policies of the City of Lincoln include but are not limited to the following:
The provision of municipal services shall coincide with the jurisdictional boundaries of the City - in short, it is not the
intent of the City of Lincoln to extend utility services (most notably, but not necessarily limited to, water and sanitary
sewer services) beyond the corporate limits of the City.
-The extension of water and sanitary sewer services shall be predicated upon annexation of the area by the City. City
annexation shall occur before any property is provided with water, sanitary sewer, or other potential City services.
-Land which is remote or otherwise removed from the limits of the City of Lincoln will not be annexed; land which is
contiguous to the City and generally urban in character may be annexed; and land which is engulfed by the City
should be annexed.
-Annexation generally implies the opportunity to access all City services. Voluntary annexation agreements may limit
or otherwise outline the phasing, timing or installation of utility services (e.g., water, sanitary sewer), and may include
specific or general plans for the private financing of improvements to the infrastructure supporting or contributing to the
land uses in the annexed area.
-The character of existing residential areas should be respected as much as possible during the annexation process.
When low density “acreage” areas are proposed for annexation due to the City’s policy, additional steps should be
taken to ease the transition as much as possible, such as public meetings, advance notice and written explanation of
changes as a result of annexation. In general, many aspects of acreage life may remain unchanged, such as zoning
or covenants. However, any annexation of existing residential areas will include some costs which must be the
responsibility of property owners.
-Annexation to facilitate the installation of improvements and/or possible assessment districts is appropriate if it is
consistent with the annexation policies of the Plan listed above.
-Plans for the provision of services within the areas considered for annexation shall be carefully coordinated with the
Capital Improvements Program of the City and the County.
-Each town in Lancaster County will have their own procedures for annexation.

ASSOCIATED REQUEST: Special Permit #872F for Firethorn Community Unit Plan.
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SPECIFIC INFORMATION:
UTILITIES & SERVICES:
A.

Sanitary Sewer: The development is served by a community wetland treatment
system. The system drains to the northeast corner of the development where a pump
station sends it via force main to the wetland treatment system. A new pump station
and force main will be installed and connected to the City’s sanitary sewer system at
Pioneer Greens south of South 86th Street and Pioneers Blvd. The internal sewer
lines will continue to be used and the entire system will remain private after
annexation. To provide adequate capacity, approximately 1,240' of public sewer line
east of South 84th Street will be up-sized from 8" to 10".

B.

Water: The development is also served by a private community water system. A new
internal public system of water lines will be installed along with new water meters to
connect to the City’s system. The 16" water main in Pioneers Blvd will be extended
to Thorn Court. The old private system will be left in place and can be used for
watering lawns or other outdoor uses.

C.

Roads: Firethorn is accessed via South 84th Street, Pioneers Blvd, Van Dorn Street,
and South 98th Street. South 84th Street is an improved, four-lane arterial street,
Pioneers Blvd is a two-lane rural asphalt road east of South 86th Street, as is Van
Dorn Street east of South 84th Street, and South 98th Street is a gravel road. The
internal asphalt street system is private. Sidewalks and street lights were waived
when the Firethorn CUP was originally approved, and the streets will remain private
after annexation.

D.

Parks and Trails: The area to be annexed contains a portion of the Firethorn golf
course, but there is no public park in this area. The bike/trail system is built in this
area and extends along South 84th Street.

E.

Fire Protection: Fire protection will become the responsibility of the Lincoln Fire
Department upon annexation. The nearest station is at South 84th and South Streets.

F.

Schools: The area is in District #145 (Waverly, Eagle), and after annexation it will
be in Lincoln Public Schools District #1.

ANALYSIS:
1.

This annexation is being requested voluntarily by Firethorn Investment. The other Firethorn
entities involved include the Firethorn Golf Company, and the Firethorn Utility Service
Company (FUSC). The request seeks to have all the residences and a portion of the golf
course within the Firethorn community unit plan (CUP) annexed by the City.

2.

The applicant and city staff have had ongoing discussions and several meetings regarding
annexation over the last year or so. The applicant has also had several meetings with the
property owners within the area proposed to be annexed. Staff contacted the neighborhood
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representative and offered to attend a meeting to discuss annexation, but the group declined
noting there had been several meetings about annexation and they felt well informed.
3.

The proposed change of zone to R-3 is compatible with surrounding land uses, and is
consistent with the Urban Residential/Open Space Future Land Use Map designations.

4.

The City’s annexation policy as contained in the Comprehensive Plan states:
-Land which is remote from the limits of the City of Lincoln will not be annexed; land which is
contiguous and generally urban in character may be annexed; and land which is engulfed by
the City should be annexed.
-Annexation generally implies the opportunity to access all City services. Voluntary
annexation agreements may limit or otherwise outline the phasing, timing or installation of
utility services (i.e., water, sanitary sewer) and may include specific or general plans for the
private financing of improvements to the infrastructure supporting or contributing to the land
uses in the annexed area.
-Plans for the provision of services within the areas considered for annexation should be
carefully coordinated with the Capital Improvements Program of the city and the county."

5.

The west boundary of the proposed annexation is adjacent to the city limit just east of South
84th Street. Several properties on the east side of South 84th Street are already annexed,
including Lincoln Benefit Life Insurance Company, five residences, and two churches.

6.

Due to its location, Firethorn cannot be served by a gravity-flow sanitary sewer into the City’s
system. It is now served by a community treatment system, where effluent flows to a pump
station and is forced back to the southwest to a wetland area for treatment. The treatment
facility is in need of repair or upgrades, and the applicant has concluded it is more efficient
to connect to the City’s system. To connect to the City, the applicant is proposing to replace
the existing pump station and install a new force main to pump effluent back to near South
84th Street & Pioneers Blvd. The pump station, force main and internal sewer lines will
remain private. At such time as the City’s sewer system from the Steven’s Creek trunk is
available, Firethorn may request the City to accept the system.

7.

Even though Firethorn is in Tier 1, Priority C, the annexation complies with the 2030 Plan’s
Priority policy. That policy encourages development and services to Priority A before
developing in other areas. However, the plan acknowledges there may be some “unique
circumstances” which warrant serving a Priority C area such as Firethorn. The policy states
that it is acceptable to serve a Priority B or C area if it will not impact other service
provisions, and there is a public benefit. Firethorn has addressed the costs and agreed to
build an entirely new water system to meet city standards which will reduce long term
maintenance costs of the system. Additionally, there is a substantial benefit to the City to
having Firethorn within the city limits.
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8.

On December 6, 2004 the City Council adopted a “Policy on Temporary Pump Stations &
Force Mains” by Resolution A-83112. That policy allowed for limited use of temporary pump
stations and force mains based on 21 criteria. In general the criteria addressed the
circumstances in which temporary pump stations would be allowed, how they would be
operated, how other owners could be served and what happens after the eventual removal
of the station.
The proposed Firethorn annexation and temporary pump station is a unique circumstance.
The temporary pump station policy was created based on the potential for new wastewater
facilities and new homes being built. In this case, there is an existing pump station and force
main and existing homes being served.
The Firethorn service proposal generally complies with most of the Pump Station policy
criteria. It is serving nearly 500 acres of area, will flow into a receiving line with adequate
capacity and the developer is paying for the cost of improvements, operation and
maintenance. It does not meet the policy’s definition of temporary, since the station will
probably be in place for more than 6 years. The land to be served is also not in Tier I, Priority
A – it is designated as Tier I, Priority C in the 2030 Comprehensive Plan.
Since Firethorn complies with most of the criteria, is a unique circumstance of being an
existing subdivision generally urban in character, and adjacent to the city limits and already
using a pump station/force main, it is acceptable to allow the facility to operate for more than
6 years. It would not be advisable to approve a new subdivision with a new pump station that
would be in place for more than 6 years. In this circumstance, since a pump station and force
main have been in use for over 20 years, it is acceptable to provide an exception in this
case. This annexation brings a somewhat urban subdivision into the city limits, and is
consistent with the spirit of the Plan’s “one community” policy.

9.

The existing sewer line that Firethorn will connect to is an 8" line, and does not have
adequate capacity to handle the maximum potential flow that the 300-acre annexation
represents. The applicant will upgrade a 1,240'-long segment of public sewer main from 8"
to 10" to provide the necessary capacity to accommodate up to 545 dwelling units in this
area. Both the annexation agreement and the special permit for the community unit plan
limit the number of dwelling units so capacity will not be exceeded.

10.

Firethorn is served by a community water system which does not meet City of Lincoln
standards for either design or fire flow. The applicant is proposing to install a new water
system throughout the development, including new water meters at each connection to the
City’s system. It requires the extension of a 16" water main in Pioneers Blvd from
approximately South 86th Street to Thorn Court. The annexation agreement allows two
years from the date of annexation for the new water system to be installed, during which time
it would not provide required fire flow but the Lincoln Fire Department will be responsible for
fire protection. The Fire Department stated they will make it a part of their area plan, and
will request mutual aid from the rural fire districts if necessary to provide the necessary
equipment to respond to fire emergencies.
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11.

This property is in School District #145 which includes Waverly and Eagle. Upon
annexation, this area would transfer from District #145 to Lincoln Public School District #1
(LPSD#1). Property owners would no longer pay the District #145 general levy but would
instead pay the LPSD#1 general levy. State statutes require that any property in a school
district at the time of a bond election must continue to pay that district’s bond until it is
retired, even if that property transfers to another district.
The City of Lincoln and LPSD#1 have approved an agreement that allows any area annexed
by the City of Lincoln to not be required to pay for existing LPS school bonds while it still has
to pay for the school bond of another school district. All property annexed will be subject to
all future bonded indebtedness of LPS that are approved after the date of annexation.

CONDITIONS:
AN#06020
1. Firethorn Golf Company and Firethorn Utility Service Company shall enter into an annexation
agreement with the City of Lincoln prior to approval.
Prepared by:
Brian Will
441-6362, bwill@lincoln.ne.gov
Planner
December 6, 2006
APPLICANT:

Firethorn Investment
9301 Firethorn Lane
Lincoln, NE 68520
402.489.4934

CONTACT:

Mark Palmer
Olsson Associates
1111 Lincoln Mall
Lincoln, NE 68502
402.434.6311
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ANNEXATION NO. 06020,
CHANGE OF ZONE NO. 06077
and
SPECIAL PERMIT NO. 872F,
AMENDMENT TO THE FIRETHORN COMMUNITY UNIT PLAN
PUBLIC HEARING BEFORE PLANNING COMMISSION:

December 20, 2006

Members present: Cornelius, Taylor, Esseks, Carroll, Strand, Larson, Krieser and Carlson;
Sunderman absent.
Staff recommendation: Approval of the annexation, subject to an annexation agreement; approval
of the change of zone and conditional approval of the amendment to the community unit plan.
Ex Parte Communications: Strand disclosed that her stepdaughter was counsel to the applicants
but that they had not had any ex parte communications and there is no financial interest to her
family. Carlson disclosed a telephone message on his answering machine but he did not reach the
caller.
Staff presentation: Brian Will of Planning staff submitted a letter in opposition from Dr. Steven
Lehr, 9230 Pioneer Court. He also submitted a letter from the applicant revising the change of
zone request to R-1 (as opposed to R-3) dated December 20, 2006.
Will presented the three applications, including an annexation and change of zone covering
approximately 304 acres, and the community unit plan amendment, which covers an area of
approximately 498 acres. The boundary of the special permit is different than the annexation and
change of zone because the amendment to the community unit plan includes the property out to S.
98th and up to Van Dorn. Will noted that the annexation is a voluntary request by the developer.
The city reviews these requests for consistency with the annexation policy of the Comprehensive
Plan, and staff has found that this property is contiguous to the city limits and generally urban in
character. The question is whether the city can provide this area with utilities.
Currently, the properties immediately adjacent to South 84th Street are in the city. The rest of the
property to the east is not. Firethorn proper is served by a community well and septic system. The
question becomes: How will the property be served by city sewer? Will explained that the
community septic system currently has a pump station and collects the effluent and pumps it back to
the southwest. The applicant is proposing to replace that pump station and force main, and pump
the sewage back and connect to the city’s sewer system located south of Pioneers east of South
84th Street. The staff has found that this proposal generally complies with the city’s pump station
policy. However, there are two significant areas where it does not - it is not in Priority A (but
actually in Priority Area C), and thus is not currently or planned to be served, and it is not in the CIP.
Staff is saying that it “generally” complies with the policy. And it certainly complies with the intent of
the policy. It is an existing development. The developer is suggesting to make the improvements
to the sewer and the water system at their cost, and it won’t be a financial burden to the city. Based
upon that, staff has made the finding that it is consistent with the Comprehensive Plan and is
recommending conditional approval.
-8-

In reviewing the community unit plan, one of the questions becomes: if we can accommodate this
development, is there a limitation on capacity? There is a limitation on capacity, but there does not
appear to be any danger; however, the Planning staff has recommended a cap of 545 units on the
community unit plan, which is the maximum amount the city can accommodate with the existing
sewer system.
The only other issue is relative to the community unit plan and relates to an extension or connection
with South 88th Street. There is opposition to this connection from other property owners in the
area. Staff is suggesting that making that connection is consistent with the Comprehensive Plan.
Staff is recommending that South 88th Street be shown extended to the southern limit of the CUP.
Esseks inquired as to the implications of R-1 versus R-3 in terms of density. Will stated that R-3
allows upwards of 3,000 units. R-1 would accommodate approximately 1900 units, well in excess
of what is being requested.
Esseks inquired about the comment in the staff report that having Firethorn within the city limits is a
substantial benefit to the city. Will responded, stating that primarily, it is a development that is on
the edge of the city that would be made a part of the community. Once annexed, then that portion of
the city tax levy would be paid to the city. It would also come within the LPS school system versus
the Waverly/Eagle school district. And the city would have additional water customers.
In relation to R-1 verus R-3, Carlson observed that the capacity of the sewer discharge is the
controlling factor as opposed to the density. Will agreed. The CUP is regulating the density of the
development and that is why the staff is recommending a cap as part of the CUP.
Proponents
1. Mark Palmer of Olsson Associates appeared on behalf of Mark Wible, managing member of
Firethorn Golf, LLC. The homeowners have been kept informed of the negotiations through their
Web site. There have been four neighborhood meetings. Each home owner is being assessed a
$4,000 annexation fee. This totals about 30% of the actual annexation costs being incurred. The
new developed lots will be covering the other 70% of the costs. The improvements will be the
extension of a 16 inch water main along Pioneers Boulevard, internal 12 inch water mains and
complete new 6 inch water mains to all existing homes. There will be new water services
constructed to each of the existing homes. A new pump station and force main will be constructed.
When all complete, the existing roadways will be new asphalt overlay. Mark Wible represented to
the residents of Firethorn when this process began that he would not proceed with the annexation
without a majority vote from the residents. A vote was taken on May 20th and showed a 77.5%
approval of the annexation.
Palmer agreed with the conditions of approval set forth in the staff report, except for two changes:
1) The request submitted by the applicant today revising the change of zone request to R-1
is a result of neighborhood feedback. The applicant knew the density was being controlled
by other means, and the R-1 (as opposed to R-3) can be accommodated in the new lots
being developed.
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2) Delete Condition #3.1.1.3 (the 88th Street connection). A lot of landscaping has occurred
in this area. The neighbors are concerned that the existing trees would be removed and the
aesthetics would be impacted by that street connection. The plan has been redesigned to
provide for other access as described on the map.
Palmer also distributed an additional e-mail that Mark Wible sent to the homeowners earlier today,
explaining this change. The question came up regarding the number of lots allowed. The limitation
to 545 lots is a sewer capacity issue and is all that is being requested. If the developer is paying to
upsize the sewer line, Firethorn should be eligible for that capacity. There are no plans for any
additional lots, but there is reserve capacity for some time in the future.
Strand suggested that rather than delete Condition #.3.1.1.3, it should be revised to require a street
connection to the west. Palmer pointed out that the plan is showing a street connection to the west
but this developer does not own all the property. They will show the connection to the median
opening, but this developer does not control the properties.
Esseks referred to Mr. Wible’s e-mail noting the discussion about the conservation easements, and
inquired about those that will be terminated. Wible explained that there are conservation
easements over all portions of the golf course today. There are some minor portions that would
need to be vacated as explained at the map. Esseks asked what steps would need to be taken to
terminate a conservation easement. Wible stated that he is working with the Law Department to go
through those steps and it will be included in the package that goes to the City Council with the
annexation agreement.
If the connection to the south is removed, Carlson wanted to know what facilitates movements onto
Pioneers Boulevard. Palmer explained that there would not be an access onto Pioneers. There
are other areas around town that do not have through connectivity. The golf course somewhat limits
the connectivity in this area.
2. Jeff Schumacher testified in support. He has been President of the Firethorn Homeowners
committee. When Firethorn was established in the mid-80's, the covenants provided for a formal
homeowners association, but unfortunately, it never got off the ground. When Mark Wible came in
2005, he asked Schumacher to chair a Firethorn homeowners committee, and four other members
and Schumacher have been on that committee for the last couple of years. He explained the
process that they have gone through. Their goal was to do what was in the best interest of the
Firethorn homeowners. Some problems developed with the wetland system in early 2005, and at
that point in time, they had to start looking at alternatives to rebuild or replace the wetland system.
One of the other alternatives was to consider the annexation issue. They held four homeowner
meetings, all of which were very well attended, and one of which was attended by Steve Henrichsen
of the Planning staff. About a year ago, they conducted a ballot vote, even though they are not a
formal legal entity. 77% of the Firethorn homeowners authorized Mark Wible to proceed forward
with the annexation. The property owners were also provided with a lot of financial information
regarding the annexation.
3. Roger Massey, 4130 Taliesin Drive, which is located in the subdivision immediately to the
south and next to 88th Street, testified in support. He expressed appreciation to the developer for
working with his neighborhood to attempt to make sure that it is compatible with what they like to
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see in the area. He requested that the Planning Commission delete Condition #3.1.1.3, deleting
the street connection to 88th Street. There is a letter in the record from the homeowners dated
September 6 th requesting that this connection be eliminated. He referred to the map on page 5
which shows where 88th Street comes north off of Pioneer. The 20 acres above it was school land
and in the 1960's, LPS had a policy of land banking land in Stevens Creek in anticipation that it
would be needed. That school land has since been declared excess by the schools. 88th Street
was dedicated all the way to that school land, but the whole remaining section was agriculture at
that time and the only way you could get to the school land was from Pioneers up 88th, and we were
happy to do that. In the 70's the Planning Commission and City Council changed the zoning
ordinance to allow a CUP in the AG district, so we have had development completed all the way
over to 84th and now they are urbanizing to the north of us. He is not objecting to the additional
development, but the platting of 88th Street from Pioneers up to that school land was for the school.
There were two other means of egress provided and he urged the Commission to delete the 88th
Street connection.
Opposition
1. Charlie Wright, 4020 Thorn Court (in Firethorn), testified in opposition. He will be requesting a
two-week deferral because of the complexity of the issues involved and his need to do further
research before finalizing his position. He submitted a letter dated September 20, 2005, and other
correspondence he has had with Mr. Schumacher. The two principal issues are putting a pump
station and force mains in an area that is designated Tier I, Priority C, when the provisions in the
city’s resolution and ordinances and the design standards say that these facilities are permitted
only in Tier I, Priority A. He questions whether it is even proper for the Planning Commission to
recommend a transfer from a C priority into a situation like this where that is pretty well etched in
stone by the resolution and definitions. He understands that there is a 30-year plan but the specific
definition of pump station design states very objectively that the transfer of wastewater from one
watershed to another by any means, such as a lift station or construction of a sanitary sewer which
runs through the edge of separating wetlands, shall not be permitted.
The other issue he wants to address needs some history. The resolution approving the Firethorn
CUP required the developer in this case to enter into a contract with the city to operate and
maintain the sanitary sewer system and the water system for the benefitted residents. This is the
only thread that we as residents have. We have to have this sanitary sewer and we have to have
the water. When we purchased our lots, that was part of the deal, and we were aware that this was
the requirement that the developer had promised to the city. What is happening is that Firethorn, in
essence, wants to get out of the sanitary wastewater business and the water business and have the
residents pay for a new system. Whether that will be allowed or not will depend in part upon the
recommendation of this Planning Commission and the final decision on the zoning and annexation
by the City Council. If that happens, we homeowners need to have some protection from the city as
to how these costs are to be apportioned. There have been some attempts to discuss those
matters. He believes that eventually they will reach an agreement, but it has not yet happened. He
needs to have a comfortable feeling that these costs are going to be fairly apportioned among the
people in Firethorn, including the golf course and the clubhouse.
In addition, the developer must demonstrate how the necessary infrastructure improvements could
be provided and financed. Wright has had no information on how they are going to pay for it. He
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has requested information concerning the estimated cost of the new sewage treatment and water,
information on the estimated cash flow, and information on how the costs will be allocated. He
needs that information in order to assess his position on these applications. To his knowledge,
there has been no explanation or meetings with the landowners since last April or May. During that
time, there have been numerous meetings between the developer and staff and none of the
information has been made available to the property owners.
Wright requested a two-week deferral.
2. Mike Donlan, 9270 Pioneer Court (located in the Fairway townhouse development on the south
end of Firethorn), testified in opposition. He agrees with the change to R-1 zoning. But even with
R-1 zoning, there will be an additional 400 units and up to 1700 units down the road, which severely
increases the density in this area. Several months ago, the homeowners approved the
development north of South 88th Street on the west side of Firethorn. The homeowners also
approved the annexation of the entire area. He would like clarification as to why the entire Firethorn
area is being changed from AGR to R-1. He is concerned about a change that does not address
the future development that would severely impact the value of the existing properties. He wants
some assurance that the golf course will not be abandoned, in part or in full, and turned it into
another subdivision.
Response by Staff
With regard to the 88th Street connection, Will stated that staff is sensitive to the fact that maybe
there are some improvements along the dedicated right-of-way to South 88th Street and it does not
have to be at the specific location. It could perhaps be relocated to the east of the existing
development. We need to be consistent in asking for these types of connections in terms of the
Comprehensive Plan.
With regard to the pump station, Will suggested that it is important to bear in mind that the pump
station policy is just that – a policy. It was adopted to give us guidance but it is not a hard and fast
rule. Staff is suggesting that this application generally complies, and complies with at least 19 of
the 21 criteria.
With regard to revising the change of zone to R-1 as opposed to R-3, Will advised that this change
does not require readvertising.
Esseks understands why the current owners of homes adjacent to the golf course are concerned
that the conservation easement on the golf course can be terminated, making them next to urban
density subdivisions. He asked Will whether he knew the status of those easements. Will stated
that the intent is to have that process determined when this proposal goes to the City Council. He
understands that it is a conservation easement granted to the City. It would be the City that would
have to terminate it. Esseks believes that to be a very important provision in the annexation
agreement. Will suggested that it is more important relative to the CUP in terms of the neighbors
seeking some sort of long term guarantee of the golf course. The long term guarantee of the golf
course is more an issue for the developer and the homeowners.
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Esseks inquired at what point the Planning Commission can exercise the obligation to protect the
interests of the property owners. Will suggested that it could be made a condition of approval on
the CUP.
Carroll asked staff to explain again the difference between the boundaries of the annexation versus
the CUP. Are we changing the zone on some of the property that we are not annexing? Will stated
that all of the property being annexed is also being rezoned. All of the property within the CUP,
however, is not being annexed and rezoned. Originally, the Firethorn CUP was defined by a certain
boundary. This is an amendment to that original CUP. They are coming forward with an annexation
and change of zone for something less than the CUP boundaries. The city was in agreement to
something less because it does not include those adjacent arterial streets which are not improved
and not planned to be improved. The area within the change of zone and annexation could be
something less than what is being proposed; however, we need to make sure everyone served by
city sewer and water are annexed.
Carroll confirmed that the owners to the east are not included in the annex but are included in the
CUP. If those property owners would ask for annexation, why not include them now? Why would
you allow Firethorn to have the controlling spectrum of the sewer and water versus the city? Will
explained that Firethorn is making the improvements at their cost, and just about everyone that can
be served is being included in the annexation. If there is another party that wants to be annexed
and can be served or is willing to pay for the utilities, the city would be more than happy to include
them. If they cannot be served, either they have to extend those utilities to their property or join with
Firethorn and connect to their private system. There has to be some cost-sharing mechanism and
the city is not involved in that.
Carroll inquired whether any part of the new sewer or water system is going to be dedicated to the
City. Will explained that the water line in Pioneers Boulevard will be a public system. The sewer
system internal to Firethorn will remain private for the time-being, but it will connect to the public
system south of Pioneers.
Palmer clarified that they are proposing a full public water system. The sewer system will be
private and run by the Firethorn utility company. The water system will be dedicated to the city.
Carroll wondered whether the property owners on the east can get the water service if they want it.
Will suggested that if they can be served by it, yes, they could be annexed without paying Firethorn.
Response by the Applicant
With regard to the conservation easement issue, Palmer explained that there are actually two
separate conservation easements - one covering the new nine holes and one covering the original
eighteen holes of the golf course. The criteria for the new nine is different than the original golf
course. The conservation easement dissolves when city gravity sewer becomes available to the
new nine holes and can be incorporated and potentially changed in use, but that is not until the
Stevens Creek trunk sewer is connected. The conservation easement for the original 18 holes is
100 years. They are considering vacating a section of the conservation easement that will expire
when the sewer comes there, and then some minor modifications to allow for a couple of lots to be
moved around – nothing that takes away the use of the golf course or eliminates the use of the golf
course.
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Wible stated that he would not object to having the conservation easement re-established around
the new homes. The golf course will be reconfigured on the north side and that is the portion that at
some future date may sunset the conservation easement. The earliest that would occur is 2015,
and only on the latest development within Firethorn. They do not plan to change any of the
conservation easements on the original 18 holes and all existing homes, except where they are
adding a couple lots here or there.
With regard to the costs of annexation, Palmer noted that Wible did represent to the home owners
that there would be a cost of $4,000 per lot. The actual cost of the annexation to Firethorn over and
above that $4,000 per lot has nearly been determined, and he estimated that there will be
approximately $9,500 per lot that is being subsidized for each of the 129 existing lots and covered
by the developer.
Palmer also explained that they need to change the zoning to residential because of the annexation
into the City. We need to get all residential lots annexed to provide them with the public water
service and fire protection. Firethorn is not currently at the city’s required flow rates for fire
protection so that is why they are annexing and changing the zone on all the lots.
With regard to the sewer, Palmer noted that the developer is agreeing to dedicate easements
where future sewers would go. In the meantime this is a pump station operated and controlled by
Firethorn.
With regard to the comments by Mr. Wright in opposition, Wible noted that the protective covenants
on the property today allow for the owner (Wible) to charge back maintenance costs for the sewer
infrastructure, water facilities, etc. The new development will have city water and will not have
Firethorn water, but all of Firethorn will be served by the sanitary sewer, so the sewer costs will be
apportioned to all of the lots, including the new lots. The new lots will not absorb any costs
associated with the water system because it will be a city system.
Carlson inquired about the potential on 88th Street for any modifications that might avoid the
improvements but still give a connection. Palmer does not believe there would be room on the east
side to put a road through. He referred to HiMark to the south where there is no potential for any
access from north to south. They looked at HiMark as being a precedent.
Palmer stated that the developer is not interested in a two-week delay, as requested by Mr. Wright.
The cost is being capped at $4,000 per lot, with the standard assessments done by Firethorn utility
company, but those assessments will diminish once they are out of the wastewater treatment
business.
Wible advised that the committee assembled three highly respected financial people within the
community to discuss the economics and whether it was an equitable distribution to the
homeowners. This is what they arrived at and that was their recommendation back to the
homeowner group.
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ANNEXATION NO. 06020
ACTION BY PLANNING COMMISSION:

December 20, 2006

Carroll moved approval, subject to an annexation agreement, seconded by Strand and carried 8-0:
Cornelius, Taylor, Esseks, Carroll, Strand, Larson, Krieser and Carlson voting ‘yes’; Sunderman
absent. This is a recommendation to the City Council.
CHANGE OF ZONE NO. 06077
ACTION BY PLANNING COMMISSION:

December 20, 2006

Carroll moved approval of R-1, seconded by Strand and carried 8-0: Cornelius, Taylor, Esseks,
Carroll, Strand, Larson, Krieser and Carlson voting ‘yes’; Sunderman absent. This is a
recommendation to the City Council.
SPECIAL PERMIT NO. 872F
ACTION BY PLANNING COMMISSION:

December 20, 2006

Esseks moved to approve the staff recommendation of conditional approval, with amendment
adding a condition that the current conservation easement on the 18-hole golf course be retained,
subject to minor modifications through agreement by the Planning Department. He wants to give
property owners adjacent to the land some protection, seconded by Cornelius.
Carroll made a motion to amend to revise Condition #3.1.1.3 to “Show a street connection to
Pioneers Boulevard.”, seconded by Strand and carried 8-0: Cornelius, Taylor, Esseks, Carroll,
Strand, Larson, Krieser and Carlson voting ‘yes’; Sunderman absent.
Main motion, as amended, carried 8-0: Cornelius, Taylor, Esseks, Carroll, Strand, Larson, Krieser
and Carlson voting ‘yes’; Sunderman absent. This is final action, unless appealed to the City
Council within 14 days.
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