IN LIEU OF
DIRECTORS’ MEETING
MONDAY, JANUARY 15, 2007

*CORRECTIONS TO AGENDA & ADDED ATTACHMENTS*
(Corrections noted with *C)
I.

MAYOR
1. Mayor Seng Presents December Award of Excellence to Officers Nathan Flood and
Steven Wiese of the Technical Investigations Division of the Lincoln Police
Department.
2. NEWS RELEASE. City Seeks Proposals for Downtown Project.
3. NEWS RELEASE. Holiday Tree Recycling Ends Sunday.
4. NEWS RELEASE. Nominations Now Accepted for Arts Awards.
5. Washington Report, January 5, 2007.

II.

DIRECTORS
FINANCE/BUDGET
1. Fiscal Year 2005-2006 Operating Budget Report.
PLANNING COMMISSION
1. Hearing on Wednesday, January 31, 2007 to Consider Amendments to Bylaws and
to the City and County Zoning and Subdivision Regulations.
PLANNING COMMISSION FINAL ACTION
1. Waiver No. 06010. Gushard and Omel Addition Final Plat - South 56th and Rokeby
Road. Resolution No. PC-01034.
2. Special Permit No. 06070. Apple Hill Community Unit Plan. South 48th Street and
Apple Hill Lane. Resolution No. PC-01033.
3. Special Permit No. 1989A. Lighting Plan. Sid Dillon Auto, South 27th Street and
Kendra Lane. Resolution No. PC-01035.

III.

CITY CLERK

IV.

COUNCIL REQUESTS/CORRESPONDENCE
JON CAMP
1. Email from Eric Mitchell listing concerns.

ANNETTE McROY
1. Request to Public Works & Utilities Department-Traffic Division - RE: Parking in
the Centrum (RFI#176 - 01/05/07)
ANNETTE McROY/PATTE NEWMAN
1. Request to Scott Holmes & Bruce Dart, Health Department /Dale Stertz & Mike
Merwick, Building & Safety Department/Tonya Skinner & Dana Roper, City Law
Department - RE: Bar owners, outdoor smoking areas (McRoyRFI#175 &
NewmanRFI#41 - 12/18/06). — 1.) SEE RESPONSE FROM SCOTT HOLMES,
HEALTH DEPARTMENT RECEIVED ON McRoyRFI#175 &
NewmanRFI#41 - 01/11/07.
2.

Request to Darl Naumann, Mayor’s Office/Karl Fredrickson, Public Works &
Utilities Director/Nicole Fleck-Tooze, Public Works-Watershed Management RE: 50th Street corridor costs (NewmanRFI#42 & McRoyRFI#177 - 01/10/07)

PATTE NEWMAN
1. Response of John McQuinn to email from Jacob Hamilton regarding unlawful
possession of firearms.
*C2. Memorandum from Police Chief Tom Casady regarding 2006 Crime Statistics.
*C3. Response Letter from Police Chief Casady to Jacob Hamilton - RE: Firearm
Ordinance.
V.

MISCELLANEOUS
1. Email from Robert Heese re: Radon levels in Lincoln.
2. Letter from Kirkham Michael Consulting Engineers, Rick Haden, Traffic Engineer
Manager, to Danny Walker with attached letter from Danny Walker to Kirkham
Michael Consulting Engineers re: Lincoln BNSF Quiet Zone Study. The Wayside
Horn Test on January 4, 2007.
3. Email regarding removing holiday decorations within a certain time frame.
4. Email from Sharon Smith re: 50th Street opening.
5. Email from David Oenbring re: Opposition to City funds spent on HyVee Store at
52nd and “O” Streets.
6. Written and Web comments faxed in from constituent.

VI.

ADJOURNMENT

da011507/tjg

OFFICE OF THE MAYOR
555 South 10th Street, Lincoln, NE 68508, 441-7511, fax 441-7120
FOR IMMEDIATE RELEASE: January 8, 2007
FOR MORE INFORMATION: Diane Gonzolas, Citizen Information Center, 441-7831

MAYOR PRESENTS DECEMBER AWARD OF EXCELLENCE
Mayor Coleen J. Seng today presented the Mayor’s Award of Excellence for December to Officers Nathan
Flood and Steven Wiese from the Technical Investigations Division of the Lincoln Police Department. The
monthly award recognizes City employees who consistently provide exemplary service and work that
demonstrates personal commitment to the City. The award was presented at the beginning of today’s City
Council meeting.
Flood has been with LPD since 1991, and Wiese has been with LPD since 1999. Both are currently
assigned to the Forgery and Fraud Unit. They were nominated by Sergeant Mark Meyerson in the category
of productivity for their work on a large number of forgery cases involving more than a dozen checking
accounts. In all, more than 300 forged checks were passed at dozens of Lincoln retailers, resulting in losses
of more than $10,000. Meyerson said tracking the cases was a complicated task requiring patience and
outstanding organizational skills.
As a result of perseverance, investigative ability and many interviews with witnesses and victims, the team
developed Jamie Allen as a strong suspect. Then came many more weeks of surveillance and pursuing leads
to locate Allen – a task made more difficult because Allen knew he was wanted and was eluding police. A
break came when a man failed to return a car after a test drive, and a witness identified Allen from a
photographic line-up. After checking all motel parking lots for the stolen car, it was found at 28th and West
“O.” A lengthy surveillance resulted in the arrest of Allen and his accomplice. Allen’s admissions helped
clear more than 250 forgery case. Meyerson commended Flood and Wiese “for working together as a team
to bring to justice one of the most prolific forgers the Lincoln Police Department has ever seen.”
The other categories in which employees can be nominated are customer relations, loss prevention, safety
and valor. All City employees are eligible for the award except for elected officials and some managers.
Individuals or teams can be nominated by supervisors, peers, subordinates and the general public.
Nomination forms are available from department heads, employee bulletin boards or the Personnel
Department, which oversees the awards program.
All nominations are reviewed by a committee, which includes a representative with each union and a nonunion representative appointed by the Mayor. Award winners receive a $100 U.S. savings bond, a day off
with pay and a plaque. Monthly winners are eligible to receive the annual award, which comes with a $500
U.S. savings bond, two days off with pay and a plaque.
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OFFICE OF THE MAYOR
555 South 10th Street, Lincoln, NE 68508, 441-7511, fax 441-7120
FOR IMMEDIATE RELEASE: January 9, 2007
FOR MORE INFORMATION: Diane Gonzolas, Citizen Information Center, 441-7831
Dallas McGee, Urban Development, 441-7857

CITY SEEKS PROPOSALS FOR DOWNTOWN PROJECT
The City of Lincoln will issue an invitation for redevelopment proposals this week seeking a private sector
partner to build above a new parking garage at 14th and “Q” streets, Mayor Coleen J. Seng announced
Tuesday.
The invitation for redevelopment proposals is for the site now occupied by the Star Ship 9 theater, Wasabi
restaurant and Taste of China restaurant, Seng said. The City of Lincoln owns the theater and the Wasabi
location. The owners of Taste of China have agreed to sell the property to Monte Froelich, who has agreed
to sell the property to the successful developer selected through the competitive process to build above the
garage. The City of Lincoln will pay Froelich $430,000. The developer selected by the City must agree to
pay Froelich an additional $300,000.
“This is an exciting opportunity for new public and private investment in the heart of downtown Lincoln,”
Seng said. “This project is a key component in the Downtown Master Plan and will be a catalyst for
economic development in the central business district.”
The garage will be financed by the City’s Parking Enterprise Fund. The garage is expected to have about
600 parking stalls. The invitation for redevelopment proposals seeks to attract a privately owned tower
above the garage. Proposals will be due this spring and should be submitted to the Urban Development
Department. Mayor Seng will make the final selection.
The invitation for redevelopment proposals also seeks proposals for new privately owned buildings to line
the north and east sides of a future public plaza at the corner of 13th and “P” streets. These new buildings
are intended to provide opportunities for retail, office or residential activity to enliven and beautify the
plaza. The plaza and its adjacent buildings will be on the site previously occupied by the Douglas 3
Theater, which was acquired by the City last year and since removed.
Prospective developers may submit proposals for above the garage site, for one or both liner buildings, or
for both, Seng said. As a result, the City has the option to select one developer for the entire complex or
more than one developer, depending on what is received. Invitations for redevelopments proposals are
issued in accordance with the Community Development Act. For more information, contact Dallas McGee
at 441-7857.
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PUBLIC WORKS AND UTILITIES DEPARTMENT
Recycling Office, 2400 Theresa Street, Lincoln, NE 68521, 441-7043, fax 441-8735
FOR IMMEDIATE RELEASE: January 11, 2007
FOR MORE INFORMATION: Gene Hanlon, Recycling Coordinator, 441-7043

HOLIDAY TREE RECYCLING ENDS SUNDAY
The City of Lincoln’s annual holiday tree recycling program will end Sunday, January 14. The trees will
then be ground into wood chips, and the wood chip mulch will be available at no charge to Lincoln residents
beginning Wednesday, January 17 at each tree collection site. The mulch will be available on a first-come,
first-served basis through Sunday, February 11. The Public Works and Utilities Department will use any
remaining wood chips in its composting operation.
Individuals will need to self-load the wood chips. City staff and private grinders will not load or haul wood
chips for the public.
Trees can be dropped off and mulch picked up at the following sites:
Ballard Park, 3901 North 66th Street
Oak Lake Park, 1st Street three blocks south of Cornhusker Highway
Peter Pan Park, 33rd and “X” streets, in the east half of the parking lot
University Place Park, 50th and Garland streets
Holmes Lake Park, parking lot west of the north softball field
Sawyer-Snell Park, 2nd and South streets, west of the Fire Department Building
Tierra Park, 29th and Tierra Drive
Woods Park, 31st and “J” streets, southeast corner of the parking lot
For more information regarding the holiday tree recycling program or the City’s recycling program in
general, see the City Web site, lincoln.ne.gov (keyword: recycle), or call the City Recycling Information
Hotline at 441-8215.
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OFFICE OF THE MAYOR
555 South 10th Street, Lincoln, NE 68508, 441-7511, fax 441-7120
FOR IMMEDIATE RELEASE: January 11, 2007
FOR MORE INFORMATION: Diane Gonzolas, Citizen Information Center, 441-7831
Deb Weber, Lincoln Arts Council, 434-2787

NOMINATIONS NOW ACCEPTED FOR ARTS AWARDS
Nominations are now being accepted for the 29th annual Mayor’s Arts Awards. The awards will
be presented by the Lincoln Arts Council (LAC) the evening of Wednesday, June 6, 2007 at the Lied
Center for Performing Arts.
The Mayor’s Arts Awards program formally recognizes artistic contributions and achievements in the
Lincoln area. Those wishing to nominate a project, organization or person may request a nomination form
by calling the LAC at 434-2787 or print a form from the LAC Web site: www.artscene.org. A list of
previous winners is also available at that Web site. The nomination deadline is February 16, 2007.
The award categories are:
The Oliva “Arts for Kids” Award honors an individual from outside of the arts professions whose
leadership has enhanced arts activities and experiences for children.
The Artistic Achievement Award - Performing Arts recognizes excellence and accomplishment
in any of the performing arts.
The Artistic Achievement Award - Visual Arts recognizes excellence and accomplishment in any
of the visual arts.
The Artistic Achievement Award - Youth recognizes excellence and accomplishment in any arts
discipline by a young person age 18 or younger.
The Halcyon Allsman Benefactor of the Arts Award honors an individual, family, organization or
business making significant financial contributions to the arts in Lincoln.
The Arts Organization Award recognizes an arts group that has made significant contributions to
Lincoln’s arts community over a period of years.
The Leadership Award recognizes an individual or organization for making a major overall impact
on the arts in Lincoln.
The Cultural Celebration Award recognizes artistic work that has fostered an appreciation of a
specific culture or cultures through the arts.
The Literary Heritage Award recognizes a writer or individual who promotes excellence in writing
and literature in Nebraska.
- more -

Mayor’s Arts Awards
January 11, 2007
Page Two

The Larry Enersen Award recognizes outstanding urban design in Lincoln.
The Heart of the Arts Award recognizes outstanding volunteer efforts on behalf of the arts.
The Event of the Year Award recognizes a performance, exhibition, event or project in 2006 that will
be notable in the community memory for years to come
The Gladys Lux Education Award recognizes special initiatives or dedication to arts education.
A Mayor’s Choice Award will also be presented.
The year’s award will be created by bead artist Marcia Laging-Cummings, who won the 2006 Mayor’s
Arts Award for Artistic Achievement - Visual Arts.
The public also is encouraged to submit names of members of the Lincoln arts community who have died
since the last awards ceremony in June 2006 for memorial recognition at the event.
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CONGRESS
th

110 Congress convenes as Democrats take
control.
The first session of the 110th
Congress began this week, with much pomp
surrounding the ascension of Democrats to
control of both chambers and capped by the
historic induction of Rep. Nancy Pelosi (DCA) as the first female Speaker of the House.
Senator Harry Reid (D-NV) was also installed
as the new Senate Majority Leader by his
colleagues.
Democrats now outnumber
Republicans in the House by 233-202 and in
the Senate by 51-49.
For many years, new Congresses would be
installed in early January, but legislative work
would not begin until later that month.
However, Democratic leaders this year have
bucked that tradition, and shortly after their
swearing-in began the process of considering
pieces of its aggressive “First 100 Hours
Agenda.” First on the list in the House was a
package of rules to govern the chamber that
most significantly included a package of
ethics reforms.
These reforms prohibit
Members and their staff from accepting any
meals, gifts, or travel from lobbyists or
personnel of private entities that employ
lobbyists. The rules also require earmarks
contained in legislation to specifically include
the sponsor’s name, and prohibit any earmark
from personally benefiting a Member or that
Member’s spouse.
The House rules also bring back the “pay-asyou-go” requirements that call for offsets for
any tax cuts and increases in mandatory
spending. Republican leaders had exempted
tax cuts from offsets in order to ease passage
of billions of dollars in tax cuts proposed by
President Bush in recent years.
Also,
Democrats kept a rule created by Republicans
that places a three-session term limit on
committee chairmen.

Next week, the House continues its work with
high profile issues such as:
•

Implementing
additional
recommendations of the September 11
Commission, including changes to
Homeland Security funding formulas to
make them more risk-based;

•

Increasing the minimum wage for the
first time since 1996 from $5.15 per hour
to $7.25 per hour;

•

Removing constraints on federal funding
for embryonic stem-cell research that
have been imposed by the Bush
Administration, and

•

Allowing the federal government to
negotiate lower prices for prescription
drugs for Medicare patients.

In the Senate, leaders of both parties
conceded that there would have to be
significant compromise in order the
accomplish anything in that chamber and all
indications are that Reid has a good working
relationship with his new counterpart, Senate
Minority Leader Mitch McConnell (R-KY).
Reid’s legislative agenda can likely be seen in
the bills that were awarded the coveted first
10 Senate bill numbers:
S 1: ethics and lobby reform
S 2: raise the minimum wage
S 3: reduce prescription drug costs for seniors
S 4: additional recommendations of the 9-11
Commission
S 5: stem cell research
S 6: reducing energy dependence
S 7: making college more affordable
S 8: assistance to U.S. military
S 9: immigration reform
S 10: reinstate “pay-as-you-go” rules
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Reid has also mentioned that he would like
to bring legislation relating to climate
change to the Senate floor sometime in the
spring. Senator Barbara Boxer (D-CA),
the incoming chairman of the Environment
and Public Works Committee has
repeatedly said that global warming will be
a focus of that panel this year.
Finally, Democrats in Congress are
expected to significantly increase its
oversight of federal agencies, an area in
which Republicans have been lax, they
claim.
In anticipation of increased
investigations into his administration,
President Bush is reportedly beefing up his
legal team at the White House Counsel’s
office, which currently is far smaller than
the operation that existed in the Clinton
Administration. It has been reported that
the President’s closest advisors did not
believe that White House Counsel Harriet
Miers was up to the task of responding
forcefully to the challenges that lay ahead,
leading to her resignation this week.

BUDGET
In effort to expedite the passage of FY
2008 spending bills, Democrats this week
realigned the House and Senate
appropriations subcommittees. The House
and Senate Appropriations Committees of
the 109th Congress had a different number
of subcommittees—10 in the House and 12
in the Senate—with different jurisdictions.
The new setup realigns the House and
Senate panels with 12 identical spending
subcommittees.
The Appropriations Committee Chairmen
in their respective chambers, Rep. David
Obey (D-WI) and Sen. Robert Byrd (DWV), said in a statement that they hope the
realignment will enable them to finish the
FY 2008 spending bills by the start of the
new fiscal year Oct. 1, as they did in 1994,
the last time they were also both
Appropriations Committee Chairmen.
Most notably, the Transportation-TreasuryHousing and Urban Development
Subcommittee, considered unmanageable
because of its expansive jurisdiction, will
shrink to Transportation-Housing. The
House State-Science-Justice-Commerce
Subcommittee will be renamed
Commerce-Justice-Science (CJS) to
correspond with the Senate subcommittee,
with the State Department moving to the

Washington
Foreign Operations subcommittee.

Nita Lowey (D-NY)

Also, the House will re-establish a
Legislative Branch Subcommittee,
which the Senate never abolished. One
new subcommittee is being created in
both chambers: Financial Services and
General Government. That panel will
oversee the Treasury Department, the
federal judiciary, the Federal Deposit
Insurance Corporation, and the District
of Columbia.

Transportation-Housing:
Sen. Patty Murray (D-WA) and Rep.
John Olver (D-MA)

The roster of chairs for the House and
Senate appropriations subcommittees
was also announced:
Agriculture:
Sen. Herb Kohl (D-WI) and Rep. Rosa
DeLauro (D-CT)
Commerce-Justice-Science:
Sen. Barbara Mikulski (D-MD) and Rep.
Alan Mollohan (D-WV)
Defense:
Sen. Daniel Inouye (D-HI) and Rep.
John Murtha (D-PA)
Energy-Water:
Sen. Byron Dorgan (D-SD) and Rep.
Peter Visclosky (D-IN)
Financial Services:
Sen. Richard Durbin (D-IL) and Rep.
Jose Serrano (D-NY)
Homeland Security:
Sen. Robert Byrd (D-WV) and Rep.
David Price (D-NC)
Interior-Environment:
Sen. Dianne Feinstein (D-CA) and Rep.
Norm Dicks (D-WA)
Labor-Health-Education:
Sen. Tom Harkin (D-IA) and Rep. David
Obey (D-WI)
Legislative Branch:
Sen. Mary Landrieu (D-LA) and Rep.
Debbie Wasserman-Schultz (D-FL)
Military Construction-Veterans Affairs:
Sen. Tim Johnson (D-SD) and Rep. Chet
Edwards (D-TX)
State-Foreign Operations:
Sen. Patrick Leahy (D-VT) and Rep.

TELECOMMUNICATIONS
FCC ruling, state laws likely to take
franchising off congressional menu but
challenges for local governments remain.
T h e F e d e ra l C o m mu n i c a t i o n s
Commission (FCC) issued a ruling in the
waning days of 2006 that will effectively
eliminate local cable franchising
authority and threatens local government
revenue.
The FCC action came after the 109th
Congress failed to take final action on
franchise reform legislation (HR 5252)
and after a number of states, including
the large population states of Texas,
California, New Jersey and Virginia,
enacted their own franchise reform
legislation. As a result, the regional Bell
operating companies — having received
sufficient relief elsewhere and fearful
that a Democratic Congress would
impose network neutrality and build-out
requirements on them — will probably
not push cable franchise reform
legislation this year.
The FCC adopted the cable franchise
rule 3-2, with both Democratic
Commissioners voting no and issuing
blistering written dissents that
highlighted the negative impact the rule
will have on local governments. The
ruling came despite the objections of
local government officials throughout
the nation and of several congressional
leaders.
The details of the FCC rule will be
issued in the coming weeks; they have
only issued a press release to date.
However, under the rule local
governments will have a time limit,
probably 90 days, to approve a cable
franchise after which the franchise will
be automatically granted. In addition,
the rule will require that payments for inkind services and the costs of public,
educational and governmental (PEG)
services be subtracted from the five
percent franchise fee rather than added
on top of it.
Local government
organizations are poised to mount a legal
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challenge to the rule once it is issued and
may also seek a stay pending a court
decision. They will contend that the FCC
overstepped its authority because the Cable
Act of 1992 clearly gives the FCC no role
in cable franchising, delegating that
responsibility to the state and local
governments instead.
The shifting of the franchise issue to the
courts does not mean the end of legislative
challenges for local governments on the
telecommunications front. The biggest
challenge will be the expiration of the
Internet Tax Freedom Act on November 1,
2007. Indeed, on the first day of the new
Congress, Senators Ron Wyden (D-OR),
John McCain (R-AZ) and John Sununu (RNH) introduced legislation (S 156) that
would make the current moratorium on
state and local government taxation of
Internet access fees permanent. Although
S 156 takes the simple approach of making
the current moratorium permanent, in the
past there have been attempts to expand its
reach in ways that threaten a wide array of
local government telecommunications
taxes and fees.
McCain and Senator Jim DeMint (R-SC)
introduced another bill (S 166) on the first
day of the new Congress that would put a
three year ban on any new state and local
taxes on cell phones. McCain and DeMint
argue that state and local governments tax
cell phones similar to luxury items and that
a three-year moratorium will give
consumers relief from new taxes and allow
state and local governments to work with
the industry to create a tax regime that
treats consumers fairly without harming
revenue.
Look for many more bills similar to S 166
in the coming months as the
telecommunications industry shifts its
considerable lobbying muscle away from
franchise reform and begins to lobby
Congress for relief from state and local
taxes. The industry argues that state and
local governments tax it at a more onerous
rate than other businesses.
However, state and local government
organizations have already issued a
detailed study showing that despite its
claims, the industry pays lower taxes than
most other businesses when fees for the
use of public rights-of-way are not

Washington
included. State and local governments
argue that those fees are not taxes but are
rent for the use and management of
public property,

HOMELAND SECURITY
The Department of Homeland Security
released FY 2007 grant guidance
documents for state and local Homeland
Security programs.
The department
announced a total of $1.7 billion will be
available for funding the following
programs:
• Urban Areas Security Initiative:
$746.9 million
• State Homeland Security Program:
$509.3 million
• Law Enforcement Terrorism
Prevention Program: $363.8 million
• Metropolitan Medical Response
System Program: $32 million
• Citizen Corps Program:
$14.6
million
The Urban Areas Security Initiative
(UASI) Program provides major urban
areas support in preventing acts of
terrorism. For FY 2007, there are 45
areas that are eligible for funding. From
the total 45 UASI areas, this year six
(New York, Los Angeles, San Francisco,
District of Columbia, Chicago, and
Houston areas) are established as having
the highest risk and are able to compete
for $410 million (55% of the available
funds). The remaining $336 million
(45% of the available funds) will be
available to the remaining UASI areas.
In comparison to the funding for FY
2006, the total amount of funding for the
UASI Program has increased by $36.3
million. DHS has determined four new
urban areas to receive funds for FY
2007. These newly eligible areas are
Tucson, Providence, El Paso, and
Norfolk. Areas that had been slated to
be eliminated from the UASI program,
such as Phoenix and Las Vegas, were
retained as well.
The Department’s decision is likely to
add fuel to the ongoing debate over how
best to allocate Homeland Security
funds, with critics arguing that the
current system benefits rural states at the
expense of high-threat metropolitan
areas.

campjon@aol.com

To tgrammer@lincoln.ne.gov

01/07/2007 06:43 PM

cc
bcc
Subject Fwd: 50th street extension

For Directors' packet
Jon Camp
Lincoln City Council
City Council Office: 441-8793

-----Original Message----From: emitchell@neb.rr.com
To: jcamp@lincoln.ne.gov
Sent: Sat, 6 Jan 2007 9:19 AM
Subject: 50th street extension
Council Member:
As a Tax paying citizen of this city I find the recent news articals about the 50th street extension
to be VERY disturbing for the following reasons:
1: Why was funding for extending this street not secured prior the signing a contract to sell
hy-vee the property?
2: How could the city legal department even write a contract with hy-vee that was not legal on
its face without signed agreements with the ajacent property owners in the first place?(I would
like to know who was respsonsible for this.... and see them terminated!)
3:
And having all that said I find it INTOLLORABLE that the city council WOULD EVEN
CONSIDER in its current financial status(a projected multi-million dollar shortfall) choosing to
go ahead and fund this project on its own

It is this kind of Poor planning and lack of forsight that amazes me that we can attract bussiness
to this city!
While I have you attention....
one more gripe....
I do not understand the city roads department seemingly unlimited funding for traffic
light replacement.... I have never been in a city that seems to spend as much money as lincon on

NEW traffic lights... goto Omaha and Kansas City and you see Very few Replaced Lights at
exsisting intersections But it seems we have to have all new ones! WHY? just one more place we
could be saving funds!
Thank you for your time
Eric Mitchell

Check out the new AOL. Most comprehensive set of free safety and security tools, free access
to millions of high-quality videos from across the web, free AOL Mail and more.

T0:

Annette McRoy, Lincoln City Council
Patte Newman, Lincoln City Council

FROM:

Scott E. Holmes, REHS, MS
Manager, Environmental Public Health Division

DATE:

January 10, 2007

SUBJECT:

RFI #175 & RFI #41

The text of your RFIs is in Times New Roman font and the response is in Arial font. This response has
been reviewed by Tonya Skinner and Mike Merwick.

Last week several bar owners received letters or notification that their previously approved
outdoor smoking areas were not in compliance with what the Lincoln-Lancaster County Health
Department (LLCHD) deems appropriate. A "Compliance Fact Sheet" was enclosed stating that
LLCHD requires the owner to provide at least 20% net open space relative to the total square
footage of four walls and ceiling.
Last year several "outdoor smoking areas" were approved and signed off on by city officials. At
that time, the understanding was that 20% referred to one wall.
The Lincoln-Lancaster County Health Department has consistently communicated to bar owners that
20% open space applies to the total square footage of walls and ceilings of the area that is intended to
be an outdoor smoking area.

1. Can you please advise, under what authority the LLCHD sets this type of policy? If they have
this authority;
a. What person, committee or board set the standards?
The authority to administer and enforce LMC 8.50 Lincoln Smoking Regulation Act was vested
in the Lincoln-Lancaster County Health Department and law enforcement in LMC 8.50.020
Purpose. “The City Council does hereby declare it to be the public policy of this City to
encourage places of employment and public places to reduce the health and safety risks posed
by smoking in places of employment and public places. The City Council authorizes the Health
Director of the Lincoln-Lancaster County Health Department and law enforcement to administer
and enforce this Chapter within the City of Lincoln. (Adopted by Referendum, certified November 17,
2004: Ord. 18396 §2; June 28, 2004).”
As with the application of the provisions of many other health ordinances, LLCHD adopted
internal policy to provide guidance to staff on how to consistently apply standards. In this
specific case, the standards were adopted to provide consistent interpretation of 20% open
space for outdoor smoking areas. The original policy was developed by staff in collaboration
with the Law Department. The Board of Health and Mayor’s Office were kept informed of the
progress in developing the policy through its various stages by the Health Director.

b. What is the basis for the standard (was this drafted with input from other departments or
the public or based on another U.S. city's legislation?)
The basis for the standard began with the intent of the ordinance as passed by referendum of a
vote of the people of Lincoln. The purpose statement in LMC 8.50.020 is clear that the goal is
to reduce the health and safety risks posed by smoking in places of employment and public

places. While the ordinance does define indoor areas, places of employment and public
places, it did not specifically define outdoor area or areas in which smoking would be allowed.
In essence, what is not indoors is automatically outdoors. Staff researched ordinances adopted
in other locales and found great variations in how outdoor areas were being interpreted.
Examples included:
- Lexington, Kentucky allowed sm oking in patio areas as long as less than 40% of the area was enclosed
(60% exposed) and there was no roof or other covering.
- Boston Massachusetts required outdoor spaces to not be covered and rem ain open to the air at all
tim es and not enclosed by any sort of wall or side covering.
- The state of Connecticut defined outdoor sm oking area to be a place with no roof or other ceiling
enclosure and that 75% of that open area be posted as non-sm oking.
- New Brunswick Canada defined an enclosed place as having no m ore than 70% of the area enclosed
(30% exposed) by walls, roofs, or a com bination of the two.
- The State of New York’s law allowed sm oking in outdoor dining areas as long as the area did not have a
roof or ceiling (and then only 25% of the area could be designated as sm oking).
- Many other com m unities adopted regulations which prohibited sm oking within certain distances of
buildings, for exam ple, no sm oking within 25 feet of a public place or a place of em ploym ent.

Since the local ordinance (as adopted by referendum) did not specifically define an outdoor
area with a specific percent of open space, nor did it ban smoking within a specified distance
from indoor areas, the Health Department considered various approaches to assure the intent
of the ordinance was maintained. The Law Department guidance was to use a common sense
standard, which basically meant if it looks and feels outdoors, then it is outdoors. Conceptually,
if you are in a space, do you feel as though you are indoors or outdoors. While legally
supportable, such a standard would be difficult for our staff to apply easily. Therefore, after
consideration of approaches in other communities with similar ordinances and much internal
discussion, we chose the concept of an enforceable standard of 20% open space.
This standard was developed having the concept of the common sense standard in mind.
Think of a room with equal dimensions for depth, width, and height. Applying the common
sense standard, and based on our staff’s extensive field experience in both indoor and outdoor
air pollution, we believed that if any single wall or the entire ceiling was removed, it would feel
outdoors. For example, think about a room that is 8 feet deep by 8 feet wide by 8 feet high. If
you remove one entire wall, you would have 20% open space. For many facilities wishing to
have an outdoor smoking area, removing a ceiling or an entire wall would have been cost
prohibitive or not possible. Thus, the policy allowed for facilities to achieve a minimum of 20%
open space through multiple openings. While this standard was less stringent than most other
communities which had adopted complete smoking bans, we believed a minimum of 20% open
space would allow adequate natural ventilation (not mechanical) and the space would feel
outdoors. The policy allows the Health Department to require greater than 20% open space if
necessary to assure adequate ventilation. We have not yet had to apply this provision.

c. What is the public process for adopting the standard? Is it approved by the Board of
Health? When was this standard adopted?
As with many policies developed by Health Department staff to guide consistent application of
provisions in ordinances, there was not a formal public process and this policy was not taken to
the Board of Health for formal action. The BOH was informed that staff were developing the
policy and the BOH actually considered 20% open space to be lenient in terms of what
constituted an outdoor smoking area. The first “official” policy was signed by the Health Director
on November 14, 2005. However, the 20% open space requirement was being applied to
outdoor smoking areas prior to that date.
After working with the policy, staff became aware of a problem in how to calculate the 20%
open space when tall ceilings are present. Taller ceilings create larger volumes of air and enhance

natural ventilation of the space, yet the existing policy would penalize facilities with taller ceilings. The
policy was revised through an internal process by Health Department staff, then reviewed and approved
by the Health Director on December 1, 2006. This policy change has not negatively impacted the
compliance status of any facility with an outdoor smoking area.

d. Can this standard be changed without any process whatsoever. If plans have already been
approved and the rules change, aren't the establishments grandfathered in? If not, why
not?
Since the authority to enforce the ordinance resides with the Lincoln-Lancaster County Health
Department and law enforcement, and the ordinance does not specify that policies used to
guide staff in enforcing the ordinance must be adopted through the Board of Health or a public
process, it is possible that the standard could be changed without an external or public process.
Interpretations of ordinances occur quite often and typically do not involve public involvement
processes.
If an error was made by LLCHD staff in approving an outdoor smoking area that should not
have been approved, this does not negate the policy and there would be no “grandfathering”.
We are aware of two facilities that did not build their outdoor smoking area to plan
specifications and came up short of 20% open space. We also identified several facilities that
modified what was either an approved outdoor smoking area or a beer garden and reduced the
open area to less than 20%, causing non-compliance. And, there are some facilities that built
outdoor smoking areas that did not submit plans to the Building and Safety Department for
review. Thus, the concept of grandfathering does not apply to such facilities, nor does the
ordinance provide for grandfathering.

e. What was the rationale for changing of the guidelines from 20% of wall to 20% of wall and
ceiling?
The Health Department has consistently advised applicants that they need 20% open space of
the total square footage and has never used a “20% of a wall” guideline.

2. What department has final jurisdiction? Building & Safety or Health? What is the process of
approving an "outdoor smoking area"? We had conflicting reports last year of one
department approving and another saying no. Has that been worked out? Can the
departments do inspections at the same time avoid conflicts between them?
The Health Department has the final jurisdiction regarding if the outdoor smoking area meets 20%
open space. Building and Safety has authority on building permits. Unfortunately, some business
owners submitted remodeling plans and did not specify that they intended to use the area for an
outdoor smoking area. We have worked out the process between our Departments.

3. Are any guidelines posted on the website where they can be easily accessed by everyone?
Yes. The City InterLinc site has a Frequently Asked Questions page on the Lincoln Smoking
Regulation Act. The easiest way to access it is to go the Interlinc site and type in the word
“smoking” in the search box and scroll down (it was #13 today). This guidance document
specifically asks that people planning to design an outdoor smoking area contact the Health
Department. We have found this to be the best guidance we can provide, as each outdoor
smoking area seems to have unique variables that take one-on-one consultation to work out.

Since the Lincoln voters set into motion a smoking ban that was drafted by legal two years ago,
we are requesting that legal amend this ordinance with definitions of outdoor smoking areas
for adoption into the existing ordinance. This would then involve a public hearing allow for

input from the impacted parties and prevent expensive renovations based on
miscommunication or misunderstandings.
The Health Department would welcome a public process to assure the intent of the voters is carried
out and to reduce any misunderstandings on what constitutes an outdoor area. Please keep in
mind that the public may advocate a much more stringent approach be applied than is currently
being used to assure they are not exposed to second-hand smoke. Other communities have
adopted a range of approaches to assure non-smokers are not exposed to second hand smoke,
including:
- requiring much greater than 20% open space for outdoor smoking areas;
- requiring outdoor smoking areas to be a specific distance from any places of employment, public
places, or enclosed or indoor areas where smoking is prohibited; or
- requiring that outdoor areas provide space for both smokers and non-smokers in a ratio similar to
the prevalence of smoking in the adult population.
In addition, due to the staff time necessary to administer and enforce the Lincoln Smoking
Regulation Act, the Health Department will request that the Law Department draft language for the
Council’s consideration on fees to cover some of the costs of plan review and inspections.

Please have a draft available as soon as possible to allow for public hearing at the evening meeting
on January 29th. Thank you.
Due to existing commitments of key city attorneys to trial matters over the next several weeks, we
respectfully request at least a one month extension to the January 29th deadline.
If you have any further questions, I would be happy to try to answer them.

cc: Lincoln City Council; Ann Harrell, Mayor’s Office; Dana Roper, Tonya Skinner, Law; Mike
Merwick, Dale Stertz, Building & Safety; Bruce D. Dart, Health
Enclosures:
a. Memo from Annette McRoy - RFI#175, Patte Newman - RFI #41
b. Lincoln-Lancaster County Health Department Policy and Procedure Bulletin; November 29, 2006;
Outdoor Smoking Areas, Lincoln Municipal Code 8.50, Lincoln Smoking Regulation Act, Policy #
205.07
c. Outdoor Smoking Area Compliance Fact Sheet, December 1, 2006
d. Memo dated November 16, 2006 from Scott Holmes to Bruce Dart on a proposed revision to the
Smoking Area Administrative Policy adopted on November 14, 2005
e. Smoking Area Administrative Policy adopted on November 14, 2005

FROM:

Annette McRoy - RFI#175
Patte Newman - RFI#41

TO:

Scott Holmes and Bruce Dart, Health Department
Dale Stertz and Mike Merwick, Building & Safety Department
Tonya Skinner and Dana Roper, City Law Department

Last week several bar owners received letters or notification that their previously approved outdoor
smoking areas were not in compliance with what the Lincoln-Lancaster County Health Department
(LLCHD) deems appropriate. A "Compliance Fact Sheet" was enclosed stating that LLCHD requires the
owner to provide at least 20% net open space relative to the total square footage of four walls and ceiling.
Last year several "outdoor smoking areas" were approved and signed off on by city officials. At that
time, the understanding was that 20% referred to one wall.
1) Can you please advise, under what authority the LLCHD sets this type of policy? If they have this
authority;
a) What person, committee or board set the standards?
b) What is the basis for the standard (was this drafted with input from other departments or the
public or based on another U.S. city's legislation?)
c) What is the public process for adopting the standard? Is it approved by the Board of Health?
When was this standard adopted?
d) Can this standard be changed without any process whatsoever. If plans have already been
approved and the rules change, aren't the establishments grandfathered in? If not, why
not?
e) What was the rationale for changing of the guidelines from 20% of wall to 20% of wall and
ceiling?
2) What department has final jurisdiction? Building & Safety or Health? What is the process of
approving an "outdoor smoking area"? We had conflicting reports last year of one department
approving and another saying no. Has that been worked out? Can the departments do inspections at the
same time avoid conflicts between them?
3) Are any guidelines posted on the website where they can be easily accessed by everyone?
Since the Lincoln voters set into motion a smoking ban that was drafted by legal two years ago, we are
requesting that legal amend this ordinance with definitions of outdoor smoking areas for adoption into the
existing ordinance. This would then involve a public hearing allow for input from the impacted parties
and prevent expensive renovations based on miscommunication or misunderstandings.
Please have a draft available as soon as possible to allow for public hearing at the evening meeting on
January 29th.
Thank you.
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POLICY STATEMENT:
The purposeof this policy is to aid the Lincoln-LancasterCounty Health Departmentand law
enforcementin the administrationand enforcementof the Lincoln Municipal Code chapter8.50,
Lincoln SmokingRegulationAct; andto provideguidelinesto assistbusinessowners
establishingoutdoorsmokingareasin compliancewith applicableprovisionsof the Lincoln
SmokingRegulationsAct.
L

II.

m.

Authority
A.

The Lincoln-LancasterCounty Health Director and law enforcementare granted
authorityto administerand enforceLMC 8.50.

B.

The Lincoln-LancasterCountyHealth Director is grantedauthorityto protectthe
public's healthunderLMC 8.02.040and LMC 8.06,andpossess
the powersgranted
by Neb.Rev. Stat.7l-1628.04(2Xe)
& (0.

Indoor Area
A.

lndoor areashall mean an areaenclosedby a floor, ceiling, and floor to ceiling walls
on all sidesthat are continuousand solid exceptfor closeableentry/exitdoorsand
windows.

B.

Smokingis prohibitedin indoorareas.Exceptionsto this prohibitionareafforded
to:
1. Guestroomsand suitesas outlinedin 8.50.220(a)(1);
and
2. Scientific or analyticallaboratoriesconductingresearchinto the healtheffectsof
smokingas outlinedin8.50.220(a)(2).This exceptionis only duringand for the
purposesof the research.

C.

An exampleof an indoor areaincludes,but is not limited to: A businesswantsto
createa smokingarealocatedin the middleof their building. This would not be
allowedunderLMC 8.50becausethis would be an indoorarea. It is surroundedby a
floor, ceiling,and floor to ceilingwalls on all asidesthat arecontinuous.

OutdoorArea
A.

Outdoorareashallmeanan area:
1. A portionof the exteriorwall(s)is opento the outdoorsin an amountequalto or
greaterthan twenty percentof the areato provide for properair circulation,
hereinaftercalled "open area". For purposesof determiningthe total square
footageof the room, the total squarefootageof the walls and ceilingshallbe
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calculated.However,when an interior wall height exceedseight feet, only the
first.eightfeet shallbe usedin the calculations.Twentypercentis only a
minimum requirementand a larger areamaybe requiredto protectthe healthand
safetyof employeesandthe public. The openareamustbe permanentand
remaln uncoveredland
2. Wherethe exteriorwall is not solid and continuous,eitherto the floor to ceilins
or to the adjoiningwalls; and
3. Where the areaappearsto be an outdoorareaand allows for appropriate
circulation or exchangewith outsideair for the healthand safetyof employees
andthe public.

B.

Smokingis allowedin outdoorareas.

C.

Outdoor areasmay have doorsthat may be openedand closedfor exiting and
enteringthe outdoor area. At all othertimes the doorsmust remain closedto the
indoor area. An exampleis as follows:A businessownerhasa door betweenhis
indoor and outdoor areato allow customerseasyaccessbetweenthe two areas. This
door may not be proppedopen. It mustbe closedunlessa customeris exitingor
entering. An exampleof a door on the exteriorwall: A businessowner has an
outdoor areawith a door exiting onto the adjoining sidewalk. The door is closeable
and cannotbe countedin openareacalculation.

D.

An owner may install securitydevicesin the open area. Securitydevisesinclude,
but arenot limited to: louvers,bars,fencing,wood slats. Thesedevisesmust be
fixed, not closeable.The areaof the securitydevisesmustbe calculatedand
subtractedfrom the open areato determineif the open areameetsthe twenty percent
minimum. An exampleof the useof securitydevises:A businessownerremoved
twentypercentof the existingexteriorwall to meetthe minimum requirements
of an
outdoorsmokingarea. The ownerthen installstwenty frxed2' x 2' wood louvers.
The outdoorareawould be deniedbecausethe amountof areaopento the outdoors
is lessthan twenty percent. In orderto meetthe requirements,the businessowner
needsto calculatethe areaof the securitydevices,then subtractthis areafrom the
proposedopenarea. The portionof the wall needingto be removedwould increase
as the ownerinstallsmore securitydevices.In addition,the angleof the louvers
would needto be consideredfor properair circulation.

E.

The owner must considerair flow for the healthand safetyof the public and the
employees.An owner'sdesignmust preventsmokefrom enteringthe indoor area.
If smokeentersan indoor area,this would be considereda violationof the LMC 8.50
and enforcementactionwill be taken.

F.

An ownermust comply with otherLincoln Municipal Codesin the designand
operationof an outdoorarea. It shallbe the responsibilityof the ownerof the
premisesto comply with the codes,ordinances,
and regulationsof the City of
Lincoln.

POLICY NLMBER:205.07
P A G E : 3O F 3
III.

Procedurefor Reviewof OutdoorSmokingAreas:
A. $nV and all proposedoutdoorsmokingareasrequiring a building permit or
inspectionshall be reviewedby the LLCHD for compliancewitlithis
administrativepolicyand LMC 8.50. The applicantmustprovideadequate
drawing with theproper dimensionsand calculations.If the drawing ii not
adequateand/orthe proposaldoesnot meet the requirementsof thisadministrative
policy andLMC 8.50,LLCHD shallnot recommendapprovalof
the buildingpermit.

Outdoor Smoking Area Compliance Fact Sheet
Purpose:

The intent of this fact sheet is to provide proprietors with guidance on how to comply
with the Lincoln-Lancaster County Health Department’s (LLCHD) requirements for an
approved outdoor smoking area.

Requirements: The LLCHD requires approved outdoor smoking areas to provide at least 20% net open
space relative to the total square footage of the ceiling and all four walls (excluding
square feet of walls above 8 feet tall).
Application: As part of the review process, proprietors must submit detailed building plans, drawn to
scale, of the proposed outdoor smoking area depicting all four walls, ceiling, and open
spaces to the outside air including any building material (wrought iron, lattice work, rebar, etc.) used in the open space.
Note: Any building material used in the open space must be subtracted from the provided total
open space to the outside air. Calculations must also be submitted with the building plans
to demonstrate the net percentage of open space provided by the proposed outdoor
smoking area. An example is provided below of a hypothetical approved outdoor
smoking area.

North, East, and South Walls
Actual Wall Height
Included Wall Height
For Total Sq. Ft. calc
8 feet

10 feet

10 feet
For this example, the overall wall height is 10 feet, but only the first 8 feet are
included in the Total Square Footage calculation. The North, East, and South walls
are completely enclosed, with no open area to the outdoors.

West Wall
Actual Wall Height
For Open Sq. Ft. calc

Included Wall Height
For Total Sq. Ft. calc
10 feet

0.5 inch wrought iron
spaced 6 inches apart
10 feet
For this example, the overall wall height is 10 feet, but as before, only the first
8 feet are included in the Total Square Footage calculation. The entire West wall
is open to the outdoors, but the opening is partially blocked by 0.5 inch thick iron
bars spaced evenly 6 inches apart. The entire open area, including that above 8 feet
tall, is included in the Open Square Footage calculation.

Smoking Area Overhead View

10 feet

10 feet
All ceiling area is included in the Total Square Feet calculation.
In the case of a sloped or vaulted ceiling, the ceiling area will be
considered equal to floor area. This prevents the applicant and/or
business from being penalized for the extra surface area created by
sloped or vaulted ceilings.

Calculating the Net Open Space
o
o
o
o
o

North Wall – 10 feet Long * 8 feet Tall = 80 square feet
South Wall – 10 feet Long * 8 feet Tall = 80 square feet
East Wall – 10 feet Long * 8 feet Tall = 80 square feet
West Wall – 10 feet Long * 8 feet Tall = 80 square feet
Ceiling – 10 feet Long * 10 feet Wide = 100 square feet

Total Square Feet = 420 square feet
Required Net Open Space = 420 square feet * 20% (0.2) = 84 square feet
Provided Open Space = 10 feet Long * 10 feet Tall = 100 square feet
o Subtract Wrought Iron bars – (0.042 feet Wide * 10 feet Tall) x 20 bars = 8.4 square feet
o Note: The width of the bars is 0.5 inches, which equals 0.042 feet, and there are 2 per foot.

Total Net Open Space = 100 square feet open – 8.4 square feet (bars) = 91.6 net open square feet

Conclusion
This outdoor smoking area allows for 91.6 net open square feet, whereas 84 net open square feet are
required to meet the 20% net open space rule. This means that this outdoor smoking area actually has
21.8% net open space, which would result in this outdoor smoking area achieving compliance.

For technical assistance, please call 441-8040.

December 1, 2006

To:

BruceD. Dart,Ph.D.
HealthDirector

From:ScottE. Holmes,
REHS,MS 5{H
Manager,
Environmental
Publfc
Health
Division
Date: November
16,2006
Re:

LincolnMunicipal
Code8.50SmokingRegulation
Act
Proposed
revisions
to the SmokingAreaAdministrative
Policyadoptedon November
14,2005

Afterextensive
consideration,
the Environmental
PublicHealthDivision
is proposing
a
modification
to the SmokingAreaAdministrative
Policyto defineand clarifyhowthe twenty
percentopenareais calculated.We areproposing
the following
language
be changed:
lll.
Area:
Section Outdoor
A.
Outdoorareashallmeanan area:
1.
A portionof the exteriorwall(s)is opento the outdoorsin an amountequalto or
greaterthantwentypercentof the areato providefor properaircirculation,
hereinafter
called"openarea".Forpurposesof determinino
the totalsquare
footageof the room.thetotalsquarefootageof thewallsandceilingshallbe
calculated.However.
whenan interiorwallheightexceedseightfeet.onlythe
firsteightfeetshallbe usedin thecalculations.
Twentypercentis onlya
minimumrequirement
anda largerareamaybe required
to protectthe health
andsafetyof employees
andthe public.Theopenareamustbe permanent
and
uncovered;
and
Thischangeis proposed
to address"outdoor"
areasintendedto be usedfor smokingwhich
haveceilingheightsthatexceedeightfeet. Numerous
scientific
articleson "naturalventilation"
"dispersion
provideevidence
and
ventilation"
thattallerceilingshavea positiveimpacton the
ventilation
anddilutionof the pollutants
in a semi-enclosed
space.Severalarticlesspecifically
reference
ceilingheightsgreaterthaneightfeet(which,of course,is a typicalceilingheightof
an indoorspace).Thescientific
basisfor thesefindingsis foundin the lawsof fluiddynamics
(airis a fluid).Tallerceilings
gradients,
allowfora largertemperature
enhancing
convection,
force,and increasing
creatingbuoyancy
pollutant
airflow.Thisresultsin increased
dispersion
levelsof pollution
anddecreased
in a normalbreathing
zone. ln addition,
tallerceilingscreate
volumeof air intowhichsmokecanfurtherdisperseandbe diluted,whichalso
an additional
reducesthe concentration
of smokein the breathing
zone. lf youhavetwo roomswithequal
floordimensions
andequalopenspace,butdifferentceilingheights,dueto its increased
volumealone,theroomwiththetallerceilingwillneedfewerairchanges
perhourto maintain
the samelevelof air quality.And,dataon naturalventilation
indicates
thatthe roomwiththe
tallerceilingswillin facthavebetterventilation
ratesas well.
In essence,
usingtheentirewallheightto calculate
the netopenspaceneededpenalizes
facilities
withtallceilings,
whenin facttallceilings
(thustallerwallheights)
arebeneficial.
The proposed
changecan be administrated
consistently
for all facilities
andwe believeit is a
fairandreasonable
approach.

SMOKINGAREA ADMIMSTRATIVE POLICY
L

Purpose

Thepurposeof this policy is to aid theLincoln-Lancaster
county HealthDepartrnentandlaw
enforcement
in the administrationandenforcement
of theLincolnMunicipalCodeChapterg.50,
LingolnSmokingRegulationAct; andto provideguidelinesto
assistbusinessowners
establishing
outdoorsmokingareasin compliancJwithapplicableprovision,
ortn" Lincoln
SmokingRegulationsAct.

tr.

Authority

A.

The Lincoln-Lancaster County Health Director and law
enforcementare granted authority
to administer and enforce LMC g.50.

B.

The Lincoln-Lancaster County Health Director is granted
authority to protect the public,s
health under LMC 8.02.040and LMC g.06, and pirr.r,
the powers grantedby Neb. Rev.
Stat.71-1628.0aQ)@)
& (f).

m.

Indoor Area

A.

Indoor area shall mean an areaenclosedby a floor, ceiling,
and floor to ceiling walls on
all sidesthat are continuous and solid except for closeabll
entry/exit doors and windows.

B.

Smoking is prohibited in indoor areas. Exceptionsto this prohibition
are afforded to:
1. Guestroomsand suitesas outlinedin S.SO.ZZO(a)(1);
anO
2' Scientific or analytical laboratoriesconductingresearch
into the health effects of
smokingas outlined in 8.50.220(a)(2).This exceptionis
only during and for the purposes
of the research.

C.

An exampleof an indoor areaincludes,but is not limited
to: A businesswantsto createa
smokingarealocatedin the middle of their building.
This would not be allowed under
LMC 8'50 becausethis would be an indoor area. It is
surroundedby a floor, ceiling, and
floor to ceiling walls on all sidesthat are continuous.

m.

OutdoorArea:

A.

Outdoor area shall mean an area:
1.
A portion of the exteriorwall(s) is opento the outdoors
in an amountequalto or
greater than twenty percentof the areato provide
for proper air circulatircn,
hereinafter called "op?n area". Twenty percentis only
u *ini-u,o requirement
and a larger areamay be requiredto protect the health
and safetyof employees
and the public. The open areamust b. p.r.*rnt
and remain uncovered;and

2.

where the exteriorwall is not solid and continuous,
eitherto the floor to ceiline or

to the adjoiningwalls; and
3.

where the areaappearsto be an outdoorareaand allows for appropriate
circulationor exchangewith outsideair for the healthand safety
oiemployeesand
the public.

B.

Smoking is allowed in outdoor areas.

C.

Outdoor areasmay have doorsthat may be openedand closedfor exiting
and enteringthe
outdoorarea. At all other times the doorsmust remainclosedto the
indoor area. An
exampleis as follows: A businessowner hasa door betweenhis indoor
and outdoor area
to allow customerseasyaccessbetweenthe two areas.This door may
not be propped
open' It must be closedunlessa customeris exiting or entering. An
lxample of a door
on the exteriorwall: A businessowner hasan outdoorareawith a door
e*iiirrg onto the
adjoining sidewalk. The door is closeableand cannotbe countedin
openarei
calculation.

D.

An owner may install securitydevicesin the openarea. Securitydevises
include,but are
not limited to: louvers,bars,fencing,wood slats. Thesedevisesmust
be fixed, not
closeable.The areaof the securitydevisesmust be calculatedand subtracted
from the
open areato determineif the openareameetsthe twenty percentminimum.
An example
of the use of securitydevises:A businessownerremovestwenty percent
of the existing
exteriorwall to meetthe minimum requirementsof an outdoor smoking
area. The owner
then installstwenty fixed 2' x 2'wood louvers. The outdoor area
would be denied
becausethe amountof areaopento the outdoorsis lessthan twenty percent.
ln orderto
meetthe requirements,the businessownerneedsto calculatethe
areaof the security
devicesthen minus thi-sareafrom the proposedopenarea. The portion
of the wall
needingto be removedwould increaseas the ownerinstallsmore
securitydevices.ln
addition,the angleof the louverswould needto be consideredfor propeiair
circulation.

E.

The owner must considerair flow for the healthand safetyof
the public and the
employees.An owner's designmust preventsmokefrom enteritrg
tfr. indoor area. If
smokeentersand indoor area,this would be considereda violation
of the LMC g.50and
enforcementactionwill be taken.

F.

An owner must comply with other Lincoln Municipal Codesin
the designand operation
of an outdoorarea. It shall be the responsibilityof the owner of
the pr.*i.., to comply
with the codes,ordinances,and regulationsof ihe city of Lincoln.

m.

Procedurefor Review of Outdoor SmokingAreas:

Any and all proposedoutdoorsmoking areasrequiringa building permit
or inspectionshallbe
reviewedby the LLCHD for compliancewith this administrativepolicy
and LrraCS.SO.fhe
applicantmust provide adequatedrawing with the properdimensions
and calculations.If the

drawing is not adequateand./orthe proposaldoesnot meetthe requirementsof this administrative
policy andLMC 8.50,LLCHD shall not recommendapprovalof ihe building permit.

?

J^- ,4.fln{

BruceD. Dart.
Health Director

Memorandum
To:

City Council Members

From:

Chief Tom Casady

Date:

January 11, 2007

Re:

2006 Crime Statistics

On Friday, January 12 the Mayor and I will be releasing the crime statistics for
Lincoln for calendar year 2006. The Mayor’s news release will be among the items
you will be receiving, but I also wanted to provide you with the same documents
that the reporters will receive as “handouts” at the news conference. Please contact
me if you have any questions or would like any additional information.

CONFIDENTIAL

1

Lincoln Police Department
PART 1 CRIME 2006
January through December
MURDER
RAPE
ROBBERY
AGGRAVATED ASSAULT
BURGLARY-ALL
LARCENY-THEFT
AUTO THEFT
TOTAL PART 1

2006
5
108
154
937
1,869
9,649
404
13,126

2005
4
110
225
989
1,831
10,108
404
13,671

Diff.
1
-2
-71
-52
38
-459
0
-545

Change
25.0%
-1.8%
-31.6%
-5.3%
2.1%
-4.5%
0.0%
-4.0%

VIOLENT PART 1
PROPERTY PART 1

1,204
11,922

1,328
12,343

-124
-421

-9.3%
-3.4%

242,562
5.0
49.2
54.1

239,213
5.6
51.6
57.1

3,349

1.4%
-10.6%
-4.7%
-5.3%

LINCOLN POPULATION
VIOLENT PART 1 RATE PER 1,000
PROPERTY PART 1 RATE PER 1,000
TOTAL PART 1 RATE PER 1,000

CRIME IN LINCOLN 1991-2006
Rate per 1,000 Population
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Financial Loss from Crime in Lincoln
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How the Lincoln Police Department
Has Contributed to Falling Crime Rates
We have been productive
Traffic citations have increased by 30% in the past decade, felony arrests by 43%, drunk driving
arrests by 63%, and drug arrests by 96%. Our productivity is vastly outstripping both population
growth and the number of police officers.

We have been proactive
We have not waited for emerging problems to become crises. We got out in front of gang
problems early by developing a written Gang Strategy in 1994 that has helped us reduce the
impact of gangs in Lincoln. Similarly, we have implemented prevention projects to reduce the
impact of thefts from autos, thefts of metals, gun violence, and methamphetamine labs. We have
done long-term analyses, projections based on historical data, and maintained a strategic plan to
identify and respond to future conditions.

We have been problem solvers
We haven’t just responded to individual incidents after the fact, rather we have worked on
underlying problems that threaten safety, security, and quality of life in the community. We have
done this by researching, designing, and implementing over 100 problem-oriented policing
projects every year. We created and we have led a City-wide Problem Resolution Team for the
past decade.

We have been relentless
We have consistently maintained a significantly higher crime clearance rate than the national
average. We have maintained a rigorous system for tracking follow-up and for reviewing
investigative reports to insure quality and completeness. We have solved complex crimes that in
many jurisdictions would have quickly been pushed to the back of the file cabinet, even after
several years’ investigation, like the murders of Tammy Martin, Michael Schmader, Duane
Johnson, and Harold Fowler. We have paid particular attention to drug crimes. We developed the
State’s first multi-agency drug task force. We have concentrated on complex conspiracy cases and
high-level dealers, leading the State in Federal indictments for drug conspiracies.

We have taken care of the small stuff
We have thoroughly embraced the “broken windows” theory of crime: taking care of lower-level
offenses and disorder as a strategy to reduce and prevent more serious crimes. We have increased
misdemeanor arrests by 47% in the past decade. We make a huge number of these arrests—
25,998 in 2006. We have aggressively gone after street prostitution and public order crimes like
disturbing the peace, maintaining a disorderly house, alcohol-related offenses. We issued 105,843
traffic tickets last year.

We have targeted our resources
We have earned a national—even international—reputation for our work in crime analysis,
especially geographic crime analysis and the use of crime mapping technology. We have
developed expertise in detecting hotspots and focusing our limited resources on the locations with
the most significant problems and at the right times. We have deployed our personnel and
developed our work schedules based on careful analysis of time of day, day of week, and location
of incidents and the demand for police services.

We have leveraged technology
We have developed in-house one of the most complete and functional police information systems
in the nation. We have deployed a mobile data network, geographic information systems, web

conferencing, computer forensic analysis, and a police intranet—all without consultants. We have
provided our officers with unparalleled access to our information resources. We have also created
excellent resources for the general public to get key information on our Internet site, especially for
landlords, neighborhood associations, volunteer coordinators, and employers who need to keep
track of crime in their area, or do background research on their applicants and prospective tenants.
We have implemented Automated Fingerprint Identification, Rapid Brass Identification, video
enhancement, and digital mug shots, to provide faster and more accurate identification.

We have collaborated with others
We have worked with a huge number of partners to maintain and improve the quality of life in
Lincoln, such as Free to Grow, NU directions, the N. 27th Street and University Place
redevelopment projects, the Lincoln Public Schools, the Family Violence Council, the Child
Advocacy Center, Project Safe Neighborhoods, the Downtown Lincoln Association, and our six
community advisory councils, to name a few.

We have been accountable
We have regularly reviewed our progress with a detailed monthly statistical report for the
department, and individual monthly productivity reports for officers. We have reviewed our
budget targets bi-weekly, and our fuel usage monthly. We have conducted a detailed annual
workload analysis for each unit. We have conducted an annual comparison of our department to
all other cities of similar size and all other cities in our region on key performance indicators. We
have maintained scrupulous systems of accountability for our individual performance as police
employees. We have conducted monthly ACUDAT meetings for the past decade to review our
most recent crime statistics, discuss our current crime trends, and to develop strategies.

We have been efficient
We have operated under budget for 12 consecutive years, after a decade of running in the red. We
have dramatically reduced overtime costs beginning in 1996. We have delivered our services at a
very low per capita cost, with the smallest police force in the State and one of the smallest in the
area. We rank as the 177th smallest police force of the 192 cities in Nebraska and all surrounding
States, right between Hays, Kansas and Lee's Summit, Missouri. Only one other city of over
200,000 is in the bottom half—Colorado Springs, at 97th. We would have to add 118 police
officers to our force of 317 in order to be the same size per capita as Colorado Springs.

Lincoln Police Department
Thomas K. Casady, Chief of Police
575 South Tenth Street
Lincoln, NE 6508
(402) 441-7237

January 11, 200

Jacob Hamilton
6935 Walker Ave.
Lincoln, NE 68507-2861
Dear Mr. Hamilton:
The City Council has referred your email of January 10, 2007 to me for a response. Upon review,
I discovered that you have been convicted twice of driving under the influence of alcohol within
the previous ten years, which does indeed prohibit you from possessing firearms in the City of
Lincoln. This ordinance was modified last year by the City Council, and one of the City Council
members suggested including two or more DWI convictions in the previous ten years.
I also note, however, that you have been convicted five times in the past few years for violations
of the Uniform Controlled Substances Act—specifically, four convictions for possession of
marijuana and one for possession of drug paraphernalia between 2004 and 2006. Any one of
these convictions within the past ten years also prohibits you from possessing a firearm in the
City of Lincoln.
I will remind the City Council that the purpose of your email was to express your opinion that this
law is unfair. While I understand your disagreement, I must tell you that tell you that this result is
precisely what I had in mind when I testified in favor of the ordinance.
Fortunately, the restriction on possessing firearms in the City of Lincoln is not life long. If a
decade passes during which you do not have two or more drunk driving convictions, any
convictions for violations of the Uniform Controlled Substances Act, or any other convictions for
offenses which are listed in the ordinance, you may once again be able to lawfully possess
firearms in Lincoln.

Sincerely,

Thomas K. Casady
Chief of Police

WebForm
<none@lincoln.ne.gov>
01/01/2007 06:58 PM

To General Council <council@lincoln.ne.gov>
cc
bcc
Subject InterLinc: Council Feedback

InterLinc: City Council Feedback for
General Council
Name:
Address:
City:

Robert Heese
5664 N. Pilot Hill Road
North Platte, Nebraska 69101

Phone:
Fax:
Email:

308-534-3371
robertheese@yahoo.com

Comment or Question:
I intend to send this e-mail to the General Council, Mayor & Health Department
of the City of Lincoln.
My wife (Bev) and I moved to Lincoln in 1998. While in Lincoln we moved twice,
our second residence was at 2621 Heide Lane from April of 2000 to August of
2006.
I accepted a job with a new employer and we moved to North Platte around
August 1st, 2006.
In the process of selling our house on Heide Lane, we recieved an offer and
the potential buyer requested a home inspection, hired their home inspector
and wanted the house checked for radon.
The home inspector tested for radon and the tests confirmed radon levels way
off the charts. The radon levels were around 22 pCi/L. The EPA recommends
homes having 2 to 4 pCi/L being fixed. I asked the realtor just how many homes
that are tested in Lincoln fail and he said 50 %. We paid for a company to
come in, drill into the concrete, place PVC and have a fan that vents the
radon gas to the outside. The fan runs all the time & has a indicator that
shows the radon levels. We closed on the house with this buyer.
Upon moving to North Platte, my wife who was a light smoker, a nurse & very
active, started to have a sharp pain in her left side. She thought it was just
from the move, went to the Dr. and took some pain meds. After 3 days of pain
and getting worse she had an X-RAY that showed a mass in her left lung. She
had a biopsy on Ausust 31 and it came back Non-Small Lung Cancer. She had
futher tests in Lincoln & at UNMC in Omaha. We were told that she had Stage 4
lung cancer, a mass on her lung, on her ribs and a spot on the brain. She
asked how long she had to live and was told 6 months to 1 year. She wanted to
be with me in North Platte and started chemo and radiation treatments. She was
in and out of the Hospital, in exterme pain and about Nov 1st we were told
that she had cancer all up and down her spine, more in the brain, the mass in
her lung was growing, cancer had went to the hips. We took her home for
hospice and she died on Nov 8, 2006. At the age of 54.
Her death certificate is checked that she was a smoker & died due to lung
cancer.
When I told the Doctors about the radon, all of them said "well let's don't

worry about the cause".
I believe that the combination of smoking and the radon caused her death. She
loved to cook and had a cooking stove in the basement, where she did most of
the cooking,sewed, ironed, crafts & watched TV and slept on the couch in the
downstairs rec room (due to my snoring upstairs most of the time).
During the past few weeks, I noticed articles about radon in Nebraska
newspapers and about ordering home test kits.
I did not realize the seriousness of radon and how bad it is in Lincoln.
Yes, my wife died of a cancer that some people may say "well she shouldn't
have been smoking those damn cigg., she deserved it". Even that lung cancer
has such a hish death rate- almost no cure- due to being discovered too late.
Do you ever see anyone on a lung cancer walk, no because it has the stigma of
being a lepers disease.
But think of this. Do you have a basement? Does your spouse or children
inhabit the basement? (the upper levels get infected also, but not as much).
The EPA has a chart that shows at levels of 20 pCi/L
260 out of 1000 smokers may develop lung cancer
36 out of 1000 non-smokers may develop lung cancer.
This to me is too high and the public should be warned.
I feel that the City of Lincoln did a service to the public on the smoking
issue. Please take this issue to heart. I have two children living in Lincoln
and am going to pay to have their homes checked. I would suggest that you have
yours checked too. How many of your friends live close to where I did? Do they
have children?
Please go to the EPA website below and read the risks of radon.
http://www.epa.gov/radon/healthrisks.html
Thank you,
Robert Heese

Plastercastdog@aol.com

To tgrammer@lincoln.ne.gov

01/09/2007 10:06 PM

cc
bcc
Subject question

I'm hearing something about an ordinance that would require citizens to remove holiday
decorations within a certain time frame -- is this correct, if so, where can I get further info.
Thanks.

"Sharon Smith"
<ssmith28@neb.rr.com>

To <council@lincoln.ne.gov>
cc

01/11/2007 06:34 AM

bcc
Subject 50th Street

Dear Council Members:
I sincerely hope you will reconsider the opening of 50th Street in order to accommodate the proposed HyVee
grocery store. I was thrilled to know HyVee was opening in that particular area; however, beyond that............it
seems to me the opening of that road would alleviate some of the traffic congestion along R Street and would give
greater through street access from O to R and the businesses along that corridor (Office Depot for one).
Thank you for your consideration. Sharon Smith
4110 Normal Blvd.

Dave O <daoco@yahoo.com>
01/11/2007 11:43 AM

To council <council@ci.lincoln.ne.us>
cc
bcc
Subject HyVee

Dear Members of the Council
nd
I’m writing to voice my opposition to the spending of anymore city funds on the HyVee store at 52 and "O" Street.
The city should never have gotten into the re-development business in the first place. Additionally the construction
of a new grocery store and the closing of two other stores hardly constitutes "economic development". Real
economic development was possible before the city chased Pinnacle bank away from the project. This is just a
shuffling of assets.
Instead of meddling in private enterprise and chasing Chinese restaurant owners away why wasn’t the Mayor on top
of the Quebecor issue? I would think a Mayor of a city the size of Lincoln would visit all major employers on a
regular basis and inquire of their operations, plans and problems to see what the city can do to insure they are
happy. I suppose that since Quebecor’s problems are rumored to be with the union and given the cozy relationship
that unions enjoy with the mayor’s office it would never have occurred to them to contact the city.
Thank you for your time.
David Oenbring
th
2630 S 13
Lincoln, NE 68502

faber est quisque fortunae suae

