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FACTSHEET
TITLE: CHANGE OF ZONE NO. 3413, from R-4
Residential District to R-2 Residential District,
requested by the Landon’s Neighborhood Association
and Regalton Neighborhood Association, on property
generally located at North 24th and Superior Streets.
STAFF RECOMMENDATION: Denial

SPONSOR: Planning Department
BOARD/COMMITTEE: Planning Commission
Public Hearing: 07/09/03; 08/06/03; 09/17/03;
10/29/03; 02/18/04; 05/26/04; 12/08/04; 06/08/05; an
12/07/05
Administrative Action: 12/07/05
RECOMMENDATION: Denial (5-3: Carroll, Esseks,
Larson, Sunderman and Strand voting ‘yes’; Taylor,
Pearson and Carlson voting ‘no’; Krieser absent).

1.

This is a downzone request submitted by Carol Brown on behalf of Landon’s Neighborhood Association and
Regalton Neighborhood (p.23-24) due to the burden of traffic in the area and to protect the neighborhoods from
the development of anything other than the assisted living facility and elderly retirement housing to which the
neighborhoods agreed when the zoning was changed from R-2 to R-4.

2.

The staff recommendation to deny the change of zone request is based upon the “Analysis” as set forth on
4-6, concluding that the request is not in conformance with the Comprehensive Plan, is not an appropriate
transition from the surrounding zoning and does not make efficient use of the existing infrastructure.
Reducing approved residential zoning essentially contributes to sprawl by reducing density in an area that is
appropriate for an increased number of units as allowed by the existing zoning. In addition, multi-family
development can only be approved by the City Council through a Community Unit Plan, and the last such
request was denied by the City Council on July 9, 2003.

3.

The testimony in support at the original public hearing on July 9, 2003, is found on p.8-10, and the record
consists of 12 communications in support and a petition in support bearing 24 signatures (p.46-67).

4.

Testimony in opposition at the original public hearing is found on p.10-11, and the record consists of one
letter in opposition (p.68), and a letter submitted by the property owner/developer dated August 8, 2003 (p.6970).

5.

The applicant requested a delay at the original public hearing in order to meet and communicate with the
owner/developer, and this application has continued to be delayed at the request of the applicant since July
9, 2003 (See Minutes, p.12-16, and See p.40-45).

6.

The owner/developer came forward to testify on December 8, 2004, to request that this change of zone be
denied (See Minutes, p.15-16).

7.

On December 7, 2005, Carol Brown requested an additional six-month delay (See Minutes, p.16-18).

8.

The communication from the Director of Planning urging the Commission to make a recommendation to the
City Council is found on p.39.

9.

On December 7, 2005, a motion to defer for six months failed 3-5 (Taylor, Pearson and Carlson voting ‘yes’;
Carroll, Esseks, Larson, Sunderman and Strand voting ‘no’; Krieser absent). See Minutes, p.18.

10.

On December 7, 2005, the majority of the Planning Commission agreed with the staff recommendation and
voted 5-3 to recommend denial and move this application forward to the City Council (Carroll, Esseks, Larson,
Sunderman and Strand voting ‘yes’; Taylor, Pearson and Carlson voting ‘no’; Krieser absent). See Minutes,
p.18-19).
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P.A.S.:

Change of Zone #3413

PROPOSAL:

From R-4, Residential to R-2 Residential.

LOCATION:

Approximately N. 24th and Superior Streets.

LAND AREA:

5.5 acres, more or less.

CONCLUSION:
The request to downzone this property is not in conformance with the
Comprehensive Plan, is not an appropriate transition from the surrounding zoning and does not make
efficient use of the existing infrastructure. Reducing approved residential zoning essentially contributes
to sprawl by reducing density in an area that is appropriate for an increased number of units as allowed
by the existing zoning.
RECOMMENDATION:

Denial

GENERAL INFORMATION:
LEGAL DESCRIPTION:

Lot 1, Block 1, Northview 4 th Addition and the vacated Timothy Court, all
located in Section 12, T10N, R6E.

EXISTING ZONING:

R-4, Residential

EXISTING LAND USE:

Undeveloped

SURROUNDING LAND USE AND ZONING:
North:
South:
East:
West:

Bank
Residential
Commercial
Office, public school, residential

O-3, Office Park
R-3, Residential
I-1, Industrial
O-3, R-3, R-2, Residential

COMPREHENSIVE PLAN SPECIFICATIONS:
Future Conditions of Community Form
“Maximize the community’s present infrastructure investment by planning for residential and
commercial development in areas with available capacity. This can be accomplished in many
ways including encouraging appropriate new development on unused land in older neighborhoods,
and encouraging a greater amount of commercial space per acre and more dwelling units
per acre in new neighborhoods” (F 17).
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“Affordable housing should be distributed throughout the region to be near job opportunities and to provide housing choices
within every neighborhood. Encourage different housing types and choices, including affordable housing, throughout each
neighborhood for an increasingly diverse population” (F-18).
“Encourage mixed-use redevelopment, adaptive reuse, and in-fill development including residential, commercial and retail
uses. These uses may develop along transit routes and provide residential opportunities for persons who do not want to
or cannot drive an automobile. Promote residential development, economic development and employment opportunities
throughout the City” (F-18).
“Encourage different housing types and choices, including affordable housing, throughout each neighborhood for an
increasingly diverse population” (F-18).
“Construction and renovation within the existing urban area should be compatible with the character of the surrounding
neighborhood” (F 18).
“Mixed-use centers, with higher residential and commercial densities, should provide for transit
stops — permitting public transit to become a viable alternative to the automobile” (F-19).
This area is shown as Urban Residential on the Land Use Plan (F-25). Urban Residential is defined as “Multi-family and
single family residential, uses in areas with varying densities ranging from more than fifteen dwelling units per acre to less
than one dwelling per acre” (F-27).

Future Conditions of Residential
“Affordable housing should be distributed throughout the region to be near job opportunities and to provide housing choices
within every neighborhood. Preserve existing affordable housing and promote the creation of new affordable housing
throughout the community” (F-65).
“Sidewalks should be provided on both sides of all streets, or in alternative locations as allowed through design standards
or the Community Unit Plan process” (F 66).
“Interconnected networks of streets, trails and sidewalks should be designed to encourage walking and bicycling and
provide multiple connections within and between neighborhoods” (F 66).
“Multi-family and elderly housing nearest to commercial area” (F-67).
Encourage a mix of housing types, single family, townhomes, apartments, elderly housing all within one
area (F-67).
“Similar housing types face each other...change to different use at rear of lot” (F 67).
There are notable differences between elderly housing and traditional multiple-family residential developments. Typically,
elderly housing will have fewer occupants per unit and will generate less traffic than housing built for the general
marketplace. Thus, a location that is deemed appropriate for elderly housing may not be deemed appropriate for other
types of higher-density housing such as multiple-family or town homes (F-72).

HISTORY:
Special Permit #2014, Northview Villa’s Community Unit Plan, for 61 dwelling units was denied by City
Council on July 7, 2003.
Special Permit #1821 for a childcare facility, Special Permit #1820 for 128 Elderly Housing and 60
person domiciliary care facility, Change of Zone #3231 from R-3 to R-4, Special Permit #1781 for
Northview 1st Community Unit Plan to amend the CUP to replace 14 attached single-family dwelling
units with one lot for elderly housing and Northview 1st Preliminary Plat #99017 were approved by the
City Council on February 22, 2000.
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Northview Preliminary Plat #96021, Combined Special Permit/Use Permit #12 for the office park were
approved by the City Council on March 3, 1997.
Change of Zone #3025 from R-3 to O-3 (north of this site) was approved by the City Council on
January 21, 1997.
Northview Preliminary Plat #94028 and Change of Zone #2906 from R-3, Residential to O-3 Office
Park (north of this site) was approved by the City Council on August 7, 1995.
City Council approved Change of Zone #1755 from R-2 to R-3 in January 1980.
Zoned A-2, Single Family until it was converted to R-2, Residential during the 1979 zoning update.
HISTORY OF OTHER RESIDENTIAL DOWNZONING
Change of Zone #3412 from R-4, Residential to R-2, Residential within the existing Antelope Park
Neighborhood was submitted to the Planning Department and will be considered by the Planning
Commission and City Council in the near future. (The applicant requests to hold the application until
a petition is done)
Change of Zone #3397 from R-4, Residential to R-2, Residential within the existing Near South
Neighborhood in landmark district was approved by the City Council on April 14, 2003.
Change of Zone #3378 from R-5 and R-6, Residential to R-2, Residential within the existing Mount
Emerald Neighborhood to preserve landmark districts was approved by the City Council on October
28, 2002.
Change of Zone #3354 from R-4, Residential to R-2, Residential within the existing Antelope Park
Neighborhood was approved by City Council on February 25, 2002. Staff recommended denial
because it would cause 35% of the lots to become non-standard and because the R-4 district allowed
a diversity of housing stock.
TRAFFIC ANALYSIS: Superior Street is classified as an Urban Principal Arterial. All other streets
are classified as local streets (F-103). The City Traffic Engineer indicated that the function of the
intersection (N. 24th and Superior) is normal and does not see a traffic related need to down-zone the
property. Their comments are attached.
ALTERNATIVE USES: Retain the current zoning and the approved special permit (1820) for elderly
housing and domiciliary care facilities. Any deviation from the approved special permit requires an
amendment to the special permit, any different permitted, special or conditional use will require a new
preliminary plat for the area. The area was previously preliminary platted as one lot.
ANALYSIS:
This is a request to change the current zoning from R-4, Residential to R-2, Residential. This
1.
request is brought forward by the adjacent neighborhood association, Landon’s and Regalton
Neighborhood Association, without the support of the landowner, Regal Building Systems, Inc.
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2.

The applicant states that they request the zoning change because of the traffic burden in the
area and because the property owner requested to change the approved special permit for
elderly housing/domiciliary care to allow multifamily housing.

3.

When Special Permit #1820 was approved the request to change the zoning was to allow the
applicant to increase the number of elderly dwelling units. The height was also increased for
the buildings on the site from 35' to 43'. Landon’s Neighborhood Association submitted a letter
of support (attached) indicating that their support was contingent on the road connection
between Old Dairy Road and Dodge Street to be paved before further construction is
completed. This contingency has been met. The approved site plan is attached.

4.

By approving the change of zoning to R-4 the impact of multifamily structures with height
exceptions was assessed and determined to be appropriate on February 22, 2000 when the
change of zone was approved. Additionally a certain level of traffic was determined acceptable.
Special Permit #2014 for 61 dwelling units was determined by the Planning and Public Works
& Utilities Departments to be appropriate development in this location.

5.

The uses allowed in the R-4 and R-2 district are substantially similar, however, the area required
for each lot is different. The maximum density of R-2 versus R-4 is approximately half. For
example, on this site approximately 25 two-family units are permitted with the R-2 district,
whereas approximately 45 are permitted with the R-4 district. Area requirements are illustrated
below.
R-2

R-4

6,000 sq. ft.

5,000 sq. ft.

5,000 sq. ft. per unit

2,500 sq. ft. per unit

50 feet

50 feet

40 feet per unit

25 feet per unit

Front yard

25 feet

25 feet

Side yard, single family

5 feet

5 feet

10 feet (0 feet at common wall)

5 feet (0 feet at common wall)

Smaller of 30 feet or 20% of depth

Smaller of 30 feet or 20% of depth

Lot area, single family
Lot area, two family
Avg. lot width, single family
Avg. lot width, two family

Side yard, two family
Rear yard

6.

The Comprehensive Plan encourages efficient use of existing infrastructure. All adjacent
transportation routes are paved to the full extent of their functional classification, although the
applicant indicates traffic issues in the area. The position of the City Traffic Engineer is that the
existing Superior Street functions reasonably well. He further indicated that based on the
amount of traffic on Superior Street, an additional traffic signal is not warranted until certain
conditions are met (see attached memo). The Public Works & Utilities Department is
considering restriping Dodge Street with three lanes at Superior which will reduce congestion
during peak hours. The Police Department provided accident information for Superior Street
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as well as a listing of the top accident intersections in the City. Their information indicated that,
comparatively, this intersection (N. 24th and Superior Streets) does not have a high number of
accidents.
7.

The City Traffic Engineer indicated that there is no traffic related need to down zone this
property. He indicated that the traffic generation under three scenarios (indicated in his memo)
does not significantly impact the function of the intersection (see attached memo.

11.

Reducing the density in the city effectively increases the need for more units in another location,
namely on the edge of the city. Reducing allowed units within the city contributes to sprawl on
the edge of the city, and increases the burden for all taxpayers by creating a need to fund
additional infrastructure. Allowing the R4 zoning to remain at this location allows a greater
amount of housing demand to be met by infill development.

12.

The Comprehensive Plan encourages a transition of uses from office/commercial to multifamily,
from multifamily to two-family, and from two-family to single family. The area of R4 zoning offers
the opportunity to transition the uses appropriately. The Comprehensive Plan illustration of how
this should be accomplished is attached.

13.

The Comprehensive Plan indicates general land uses but not specific districts. This area, for
example, is identified as Urban Residential. Urban Residential is identified as “multifamily and
single family residential uses in areas with varying densities ranging from more than fifteen
dwelling units per acre to less than one dwelling per acre” (F-27).

14.

The R-2 district has been utilized recently to preserve the density and character of existing
neighborhoods. It is important to note that the requests for downzoning in existing
neighborhoods were brought forward and supported by a majority of the landowners within the
boundary of the request, which is not the case with this application.

15.

The R-4 zoning is appropriate in this location. Multifamily and elderly housing are both
appropriate in this location.

16.

If the zoning is changed the existing special permit (#1820) for elderly housing and domiciliary
care would be nullified because the allowed number of units was based on R4 zoning.

17.

When the special permit was approved the elderly housing received bonuses which allowed
more units, but still had an overall traffic generation near the proposed multifamily use. The
elderly housing were larger and taller multifamily structures. The review of the special permit
determined that the type of structures were appropriate and the traffic generation was
acceptable. The R-4 district will not exceed that with its permitted uses, and special permitted
uses can be regulated through the special permit to maintain levels of traffic that can be handled
by the existing road system.
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Prepared by:
Tom Cajka
Planner

DATE:

June 23, 2003

APPLICANT:

Landon’s Neighborhood Association
Regalton Neighborhood Association

OWNER:

Regal Building Systems, Inc.
2610 Park Boulevard
Lincoln, NE 68502
(402)435-3550

CONTACT:

Carol Brown
2201 Elba Cir.
(402)435-8932
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CHANGE OF ZONE NO. 3413
PUBLIC HEARING BEFORE PLANNING COMMISSION:

July 9, 2003

Members present: Carlson, Duvall, Larson, Krieser, Bills-Strand, Taylor and Steward; Schwinn absent.
Staff recommendation: Denial.
Ex Parte Communications: None.
Becky Horner of Planning staff submitted four letters in support.
Proponents
1. Carol Brown presented the application on behalf of the Landon’s Neighborhood Association,
which neighborhood has a household population of 290. She displayed pictures of the neighborhood
showing the traffic difficulties at 21st & Superior; the entrance to Campbell School on Superior Street;
Dodge Street showing double parking, illegal parking and stopping in the middle of the street to pick
up the school children; illegal parking in the Regalton neighborhood with cars hanging over the
driveways; Dodge Street and the 23rd Street crossing.
Brown stated that the Landon’s Neighborhood Association has a long history with this plan. It was
agreed in the year 2000 that this parcel was to be an assisted living center and thus the reason
Landon’s did not oppose the R-4 zoning. Now, everything has changed–the assisted living center will
not be built and they have been told there is no market for the day care. Brown urged that this
neighborhood has been awaiting this day care center for years. Landon’s and Regalton believe there
is a need to protect this neighborhood from deterioration of quality of life. They have been battling
increased traffic through their neighborhoods, with problems getting out onto the major arterials. These
traffic issues have put a terrible strain on the quality of life in the neighborhood. This area was at one
time the “quiet suburbs” with a tranquility and serenity that smaller neighborhoods should have.
Brown further observed that all the neighborhood has heard is that the plans submitted are all in
conformance with the Comprehensive Plan. Is there not protection in the Comprehensive Plan that
shields existing neighborhoods from encroachment of higher and more intensive development? Even
the City Council agrees that there is a traffic problem in this neighborhood. Why do we have to add
to those traffic problems? Is density so good surrounding a school? Density is not good when it
revolves around the automobile.
Brown then discussed the traffic numbers. The volumes on Superior Street are reaching 30,000
vehicles a day; 27th Street is at 30,188 vehicles a day; Fairfield Street is used by many and is at the
volume of 4,521 vehicles per day (Fairfield is the street that this neighborhood has to take to get to the
new library on 14th & Superior). The traffic problems are spilling over into another neighborhood.
Brown indicated that the neighborhoods would like to work with Regal. They have had two meetings
with Regal but never once were there any concessions. If there was not a call for the elderly community
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why would Autumnwood be growing so rapidly? There is also the need for an Alzheimer facility. The
R-4 density is not a benefit to this neighborhood.
Brown further pointed out that Traffic Engineering stated at the City Council meeting that the
apartments that had been proposed would generate approximately 500 trips a day, and she believes
that is a conservative estimate. This is such a small neighborhood and 500 trips would severely impact
the residents. It is detrimental to the health and welfare of the residents and the children that go to
Campbell. R-2 would fit the structure by allowing single family homes or approximately 25 duplex units.
The neighborhood associations want this property to be developed. But they want a good plan, and
they thought they had a good plan. Brown distributed copies of the site plan that the neighborhood had
agreed upon. “Now the rug is pulled out from underneath us.”
2. Sheila Damon, 2435 Dodge Street, testified in support on behalf of the Regalton neighborhood.
She confirmed the challenges that residents face with the city’s Comprehensive Plan for high density
residential neighborhoods. She displayed the existing layout of the neighborhood, showing that there
is very little legal street parking, with just 25 on-street parking spaces. There is no allowance for street
parking because of the density of the townhomes. When finished, the area will have 122 townhomes,
increased from 94 units approved in the year 2000. She suggested a conservative estimate of 122
units generating 255 cars. At present, the neighborhood has 10 rentals and more are advertised for
rent. Thus, she believes that 255 cars is a very conservative estimate. Renters always generate more
cars. This area has only been allotted 25 parking spaces and no parking cutouts. In regard to
adequate parking, Regal Building argues that, “....each lot will facilitate four cars off-street (2 in the
garage and 2 in the driveway). The street is a public street and Regal does not control the street.”
What does that mean? Parking is occurring illegally at this time.
Damon advised that she has researched other neighborhood developments with townhomes, one with
30 units and 23 on-street parking spaces, plus a parking lot for 10 vehicles. None of these
developments have the added pressure of having a school, yet they have far more parking available
to the residents. The neighbors are concerned about the children walking to and from school with the
traffic congestion and parking problems.
Damon urged that a parking lot needs to be added to the development. As a neighborhood group,
Regalton proposed that the developer use the lot marked in yellow on the map. If no more parking is
made available, what are the options? Changing the proposal from the year 2000 that recommended
94 units which was increased to 122 units has adversely affected this area. That is why she is
supporting this downzone request.
3. Chris Gress, 2031 Hedge Apple Court, testified in support. He has lived in north Lincoln for almost
20 years and owns property in Regalton. Many years ago, he moved into a home on No. 25th Street
and there was a cornfield in their back yard. A developer came and showed plans for the property
behind their house. He had spent time with all of the neighbors. He had no concern with the one-story
business buildings. Regal Building Systems seems to operate in a different way. They agreed to meet
with some of the Landon’s neighbors but requested not to invite the Regalton residents. The purpose
for the exclusion was to keep the meeting small. Regal treated local residents as if they did not have
a right to be at the meeting. Gress purchased rental property in Regalton because there was to be an
assisted living facility next to them. Regal now says they do not see a need for assisted living which
would include an Alzheimer unit. There are no Alzheimer units available in Lincoln and his wife’s father
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had to be sent to Crete. The residents agreed years ago to the previous plan and the change to R-4
because the nearby residents wanted a day care and agreed with the assisted living facility plan. That
plan has not come to life. Therefore, Gress believes that if there is no day care and no assisted living
developed, the land should revert back to R-2 single family. He owns several rental properties in the
Regalton neighborhood. He has a difficult time finding parking to stop and talk with his tenants, and
his tenants complain about inadequate parking and the school traffic. The combination of the
increased traffic flow, the Campbell school traffic and overflow from Superior and 27th has already
begun to cause traffic problems. Gress understands that the Planning Commission has marching
orders for higher residential density; however, density can be secondary if the density will adversely
affect the area. He believes the density will have an adverse effect.
Opposition
1. Marty Fortney, 2610 Park Blvd., Regal Building Systems, testified in opposition. In terms of
communication, he stated that he initiated three meetings over the last three months: 1) with Regalton
Association, 2) with Landon’s and Regalton at Mrs. Brown’s house, and 3) he sent a letter to all
Regalton Association members to reclarify what they discussed. He believes there were 14-15 people
at the meeting. He has had several meetings with individual neighbors, including Mr. Gress. With
regard to the Alzheimer issue, he never said they were not needed. In fact, a summary done by an
independent firm in Minnesota found that there is a need for 100 beds for Alzheimers in the year 2004
for the area north of O Street. He does own and operate an assisted living facility in Lincoln and he has
talked with other administrators. Alzheimers is a “need” basis.
Fortney requested that the Commission not support this change of zone. He is concerned about the
density issue and the use of the property.
2. Mark Hunzeker testified on behalf of Regal Building Systems. The staff report does an excellent
job of analyzing this change of zone. It says very clearly that the Comprehensive Plan does not support
a downzoning of this property. The Comprehensive Plan encourages mixed use neighborhoods and
encourages transitions from commercial/office/industrial areas to single family areas, as this project
would, if built. This is an appropriate location for R-4 zoning. However, the present time is not an
economical time to go forward with a project of elderly and assisted living, but that does not necessarily
mean that it will never occur. The fact that the City Council denied the change that was proposed did
not repeal the special permit that is in place. There is at this time a special permit for the elderly and
assisted living in place. Regal bought this property with that in place. They have a fairly significant
investment based upon the existing zoning and a legitimate expectation of development under that
zoning. The proposed plan for condominiums is not moving forward based on the City Council action.
Hunzeker did point out, however, that Public Works has demonstrated very clearly that there is no traffic
reason for downzoning this property. The traffic here is somewhat congested at peak hours, but if you
go to any other arterial street in Lincoln, you’ll find difficulty getting onto arterial streets from side streets
at stop signs, and that is simply a fact of life. In fact, the traffic conditions around this school are much
better than many of us have had to deal with in going to other schools. Hunzeker suggested that the
traffic situation has been exaggerated.
Hunzeker also pointed out that he believes this to be spot zoning. This application would seek out the
downzoning of this particular property to the detriment of this owner, presumably for some benefit illdefined for others who are proposing it. It is reverse spot zoning.
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In addition, Hunzeker suggested that the broader policy issue is: What kind of signal are you about to
send to people who invest in property in Lincoln? If you downzone this property, the signal that is
unmistakable is that if you own property here and you want to develop, don’t ever plan anything beyond
what you know you can build in the next year or two, because if there is a change in the market, the
homeowners may come in and just downzone your project because you are changing it. Hunzeker
urged that a developer cannot do a long term project and not expect to have some changes. If this
change of zone is approved, Hunzeker strongly believes that there will be no more master planning of
large projects. People won’t want to do that. They will bring in small pieces at a time.
Furthermore, Hunzeker advised that the Regalton Association is not an applicant for this change of
zone. The Regalton Association officers and directors are all owners of Regal Building Systems and
they did not authorize or sign an application to downzone this property.
Staff questions
Steward noted the hypothetical neighborhood image included in the staff report as an example to back
up part of the analysis which suggests that in this particular case it is not only the proposed uses, but
it’s also the proposed design that could or could not make a difference in a high density situation.
Becky Horner responded, stating that the Comprehensive Plan lays out several principles for new
neighborhoods such as this and a series of transitional uses. The image provided was to get an idea
of how that might occur. Steward believes it is valid information in that direction because it seems that
time after time the biggest debate in this forum is over the “edge” conditions between different uses,
and time after time we find little or no sensitivity between one edge and the next adjacent use and how
they should respect each other. He appreciated having this image provided.
Steward inquired whether there has been any additional traffic information provided since this proposal
came forward. Is staff comfortable with the information about traffic? Horner stated that the traffic
information was provided by the City Traffic Engineer and one additional piece was provided to the
Council on the other application on Monday with respect to real traffic counts for Superior Street at this
location, comparing it to other arterial situations near schools.
Response by the Applicant
Brown reminded the Commission that Mark Hunzeker does not live in this neighborhood. The traffic
counts submitted at the Council were not around schools. She acknowledged that the application for
this change of zone is by the Landon’s Neighborhood Association and the “Regalton residents”. She
has not done this before so she may not have used the terms properly. There was a petition signed
by the Regalton residents. She recited some additional traffic volumes: 21st Street coming out of
Landon’s - 24 hour volume of 951 in 1997; Old Dairy Road - 24 hour volume of 1,222 eastbound (28
vehicles eastbound from 8:00-9:00 a.m. and 71 eastbound from 3:00-4:00 p.m.).
Brown then requested a delay. She wants to meet with Regal Builders and the city staff to find a good
fit for this project--she does not want to close the doors. She wants Regal to address the concerns of
the neighborhood and wants to work closely with the city.

-11-

Carlson suggested that one option would be to put it on pending. Brown does not want anything
happening until they can figure out what is best for this area.
Larson suggested that if the application is placed on pending, it is under the control of the applicant.
Brown does not want to accrue any more expense.
Rick Peo of City Law Department stated that it would be preferable to defer to a date certain so that
readvertising and letter notification is not required. Carlson pointed out that putting this on pending
would not prevent the developer from going forward with the previously approved plan. Steward
suggested that putting it on pending and leaving the decision for taking it off pending in the hands of
the applicant is not necessarily equitable when there are two parties with different interests. He agrees
that a date certain would seem more appropriate.
Bills-Strand moved to defer for four weeks, with continued public hearing and administrative action
scheduled for August 6, 2003, seconded by Taylor, and carried 6-1: Carlson, Duvall, Krieser, BillsStrand, Taylor and Steward voting ‘yes’; Larson voting ‘no’; Schwinn absent.
CONT’D PUBLIC HEARING BEFORE PLANNING COMMISSION:

August 20, 2003

Members present: Bills-Strand, Larson, Duvall, Carlson, Krieser, Taylor, Marvin, Steward and Schwinn.
Staff recommendation: Denial.
Ex Parte Communications: Taylor reported that he had received two telephone calls.
The Clerk announced that the applicant had previously submitted a written request for deferral until
August 20, 2003.
Proponents
1. Carol Brown testified on behalf of the applicants and expressed appreciation to the Commission
for previous deferrals. She revised her request to deferral from August 20, 2003, to September 17,
2003. The neighborhoods have met with Marty Fortney twice. They continue to work towards a
resolution and she is hopeful that they will reach an agreement by the middle of September.
Larson moved to defer, with continued public hearing and administrative action scheduled for
September 17, 2003, seconded by Carlson and carried 9-0: Bills-Strand, Larson, Duvall, Carlson,
Krieser, Taylor, Marvin, Steward and Schwinn voting ‘yes’.
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CONT’D PUBLIC HEARING BEFORE PLANNING COMMISSION:

September 17, 2003

Members present: Larson, Bills-Strand, Carlson, Krieser, Duvall, Marvin, Taylor and Steward.
Staff recommendation: Denial.
Ex Parte Communications: None.
The Clerk announced that the applicant has submitted a written request for deferral until October 29,
2003.
There was no public testimony.
Bills-Strand moved to defer, with continued public hearing and administrative action scheduled for
October 29, 2003, seconded by Larson and carried 8-0: Larson, Bills-Strand, Carlson, Krieser, Duvall,
Marvin, Taylor and Steward voting ‘yes’.
CONT’D PUBLIC HEARING BEFORE PLANNING COMMISSION:

October 29, 2003

Members present: Taylor, Duvall, Carlson, Larson, Marvin and Steward; Krieser and Bills-Strand
absent.
Staff recommendation: Denial.
Proponents
1. Carol Brown appeared on behalf of the Landon’s Neighborhood Association, one of the
applicants, and requested deferral until February 18, 2004. They will be meeting with the
owner/developer in the next couple of weeks again to talk about what would fit into this area.
Carlson moved to defer until February 18, 2004, seconded by Taylor and carried 6-0: Taylor, Marvin,
Duvall, Carlson, Larson and Steward voting ‘yes’; Krieser and Bills-Strand absent.
CONT’D PUBLIC HEARING BEFORE PLANNING COMMISSION:

February 18, 2004

Members present: Pearson, Krieser, Carroll, Sunderman, Carlson, Marvin, Taylor and Bills-Strand;
Larson absent.
Staff recommendation: Denial.
Ex Parte Communications: None.
The Clerk announced that the applicant has made written request for additional deferral until May 26,
2004.
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Proponents
1. Carol Brown appeared on behalf of the applicants and stated that the applicants continue to work
with Mr. Fortney on a project that is acceptable to the neighborhood and that is why they have
requested deferral to May 26, 2004.
There was no other testimony.
Marvin moved to defer, with continued public hearing and administrative action scheduled for May 26,
2004, seconded by Pearson and carried 8-0: Pearson, Krieser, Carroll, Sunderman, Carlson, Marvin,
Taylor and Bills-Strand voting ‘yes’; Larson absent.
CONT’D PUBLIC HEARING BEFORE PLANNING COMMISSION:

May 26, 2004

Members present: Marvin, Krieser, Carlson, Larson, Sunderman, Pearson, Carroll (absent during vote)
and Bills-Strand; Taylor absent.
Staff recommendation: Denial.
Ex Parte Communications: Marvin indicated that he had spoken with Carol Brown earlier today.
Ray Hill of Planning staff submitted an email from Carol Brown requesting deferral until December 8,
2004.
Proponents
1. Carol Brown, 2201 Elba Circle, appeared on behalf of the Landon’s Neighborhood and the
Regalton residents. The ideas for this area have bounced around. Mr. Fortney has been out of town
for a long time finishing up another project. They hope to have something in the next six months.
She again referred to the creek that abuts this property which was previously discussed today. It is
overgrown with brush, mulberry trees and trash. This creek is so overgrown that it also generates a
lot of skunks, opossums, and other critters. These critters come into the Landon’s and Regalton
neighborhoods and the neighbors walking at night come upon skunks in the neighborhood. This creek
needs some attention. Some of it is developed and some of it is not. It is going to be a potential
flooding problem. She encouraged that the city take a look at this creek.
Larson moved to defer, with continued public hearing and administrative action on December 8, 2004,
seconded by Krieser and carried 7-0: Marvin, Krieser, Carlson, Larson, Sunderman, Pearson, and
Bills-Strand voting ‘yes’; Carroll and Taylor absent.
CONT’D PUBLIC HEARING BEFORE PLANNING COMMISSION:

December 8, 2004

Members present: Carlson, Carroll, Krieser, Sunderman, Marvin, Taylor, Larson and Bills-Strand;
Pearson absent.
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Staff recommendation: Denial.
Ex Parte Communications: None.
The clerk announced that Carol Brown has submitted a written request for an additional six-month
deferral.
Marvin moved to defer, with continued public hearing and action scheduled for June 8, 2005, seconded
by Carroll and carried 8-0: Carlson, Carroll, Krieser, Sunderman, Marvin, Taylor, Larson and BillsStrand voting ‘yes’; Pearson absent.
The applicant was not present.
Opposition
1. Marty Fortney of Regal Building Systems, 1901 S.W. 5th Street, is opposed to keeping this
change of zone on pending as he sees no benefit in it. He has had 14 communications with the
applicants over a six month period, and five meetings along with staff and City Council. He questions
the value of keeping this on the agenda.
There are 6.1 acres in question, currently zoned R-4, and he has a special permit for 188 senior
housing units, which he believes he should be able to finish up in a couple of years. The price started
at $104,950 a couple years ago and has escalated. The reason for this downzone is to take the 188
units of senior housing to 54 units of townhomes/condos, with a price range between $99,000 and
$125,000. That plan was denied by this body. In the series of meetings in the last 12 months, they
have come up with an office layout that the neighborhoods would be excited about with 45,000 sq. ft.
of office space. The biggest complaint he continues to receive is the need for the street light at 24th
and Superior. He compromised with the neighbors and looked at doing half of the condo and half of
the townhouses. The biggest problem was that it was not aid-restricted and the neighbors did not like
affordable housing. He is not opposed to doing aid-restricted housing. He did suggest to the
neighbors that he would simply wait and table anything until market conditions improve. He does not
believe the market will carry the senior housing. He believes this downzone should be voted on and
not remain on pending. The downzoning is not a mechanism that fosters good neighborhood planning.
Downzoning should be for a piece of property that severely negative affects adjacent homeowners.
He believes that the developer and neighborhood have come together and agreed on some things,
but it is the general economic condition that makes it impossible at this time. If he was gong to make
an additional change in the future, he would have to go back through the due process, and that is why
he questions the value of the downzone.
Carlson suggested that if Fortney is close to reaching agreement on a plan and he is going to need
a zone change, maybe he should bring his zone change forward in the interim. Fortney does not want
to put himself in a position without having a true crystal ball dictating what the conditions are going to
be. That’s why he is waiting. He does not want to be in an offensive position with the neighborhoods
two or three years from now. In terms of a general use, he believes O-3 would be an excellent use;
however, the neighborhood group expressed that they would want certain restrictions with an O-3
zoning that would allow multi-family.
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Fortney stated that he continues to work with Carol Brown and the neighbors. When he has a plan that
he thinks is going to work, he will certainly bring it forward.
Bills-Strand moved to reconsider the six-month deferral, seconded by Larson.
Bills-Strand noted that the owner is not the applicant on this change of zone request. She believes the
owner and neighborhood are working well together and maybe this should not be deferred for six
months.
Carlson believes that possibly a four-week deferral would be more appropriate to allow the applicant
and the neighbors to come forward and speak.
Motion to reconsider the six-month deferral failed 3-5: Krieser, Larson and Bills-Strand voting ‘yes’;
Carlson, Carroll, Sunderman, Marvin and Taylor voting ‘no’; Pearson absent.
This application will be scheduled for continued public hearing and action on June 8, 2005.
CONT’D PUBLIC HEARING BEFORE PLANNING COMMISSION:

June 8, 2005

Members present: Taylor, Pearson, Sunderman, Carroll, Krieser and Carlson; Larson, Bills-Strand and
Esseks absent.
Staff recommendation: Denial.
Ex Parte Communications: None.
Proponents
1. Carol Brown, 2201 Elba Circle, appeared on behalf of the applicant, Landons Neighborhood
Association, and requested another six-month deferral. The neighborhood association has not been
in touch with the developer/owner for over a year and they are anxious to see the planning in that area
because now there is a day care center, which was supposed to be part of the developer/owner’s plan.
Carroll moved to defer six months, with continued public hearing and action on December 7, 2005,
seconded by Pearson and carried 6-0: Taylor, Pearson, Krieser, Sunderman, Carroll and Carlson
voting ‘yes’; Larson, Bills-Strand and Esseks absent.
CONT’D PUBLIC HEARING BEFORE PLANNING COMMISSION:

December 7, 2005

Members present: Carroll, Esseks, Larson, Sunderman, Strand, Taylor, Pearson and Carlson; Krieser
absent.
Staff recommendation: Denial.
Ex Parte Communications: None.
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Proponents
1. Carol Brown, 2201 Elba Circle, appeared on behalf of Landon’s Neighborhood Association, the
applicant, and requested an additional six-month delay. The neighborhood has not heard back from
the builder in this area. There has been development occurring in this area, including a new day care
which was on the initial plan that was proposed for this area, and which was said couldn’t happen. But
they have constructed a wonderful day care near the elementary school. There is a lot of traffic on this
street.
The past history on this property was that it was going to be a condominium, apartment-type complex.
That is why the neighborhood association requested the downzone–in order to go back to more of a
plan that would be the townhomes that are presently there or assisted living. The builder has not gotten
back to the neighborhood as to what he proposes to do with this area. The neighborhood is interested
in keeping the communication lines open. The last time the neighborhood heard from the developer
was 8-12 months ago, when he talked about a small business park, and Landon’s was going to support
the zoning for small businesses. Brown reiterated her request for another six-month delay to meet with
the builder. The neighborhood does not want to see any high density housing in this area and that is
why they want to keep this downzone request on pending.
Carroll inquired as to whether Brown thinks another six months will allow them to get a response from
the developer. Brown stated that she is “hopeful”.
Carroll then suggested that the neighborhood could withdraw the change of zone request until they have
discussions with the property owner. Brown’s response was that the neighborhood cannot afford to
pay another filing fee. That is why they do not want to withdraw at this time.
Carroll posed the question as to whether Brown thinks it is fair to keep a cloud hovering over this
landowner. Shouldn’t we set a date to vote on it? How long do you hold that cloud over him? Carol
reiterated that the neighborhood is very, very scared that there will be an apartment complex attempting
to weasel its way in. The neighborhood supported the condominiums to the west of Baymont Inn, which
do not have direct access into the Landon’s neighborhood. That was one of the restrictions requested
by the neighborhood. There are a lot of traffic problems and a lot of children walking in the
neighborhood. The residents believe this downzone request is the way to watch out for what happens
to the area. They do not want an apartment complex.
Tom Cajka of Planning staff clarified that multi-family is not a permitted use in the R-4 zoning district.
The only way it would be permitted would be through a special permit for a community unit plan. Thus,
it would have to come back through the public hearing process before the Planning Commission. The
property in question is currently one large lot. If they wanted to do any type of residential, even if single
family, there would need to be a preliminary plat or community unit plan that would have to be first
approved by the Planning Commission.
Esseks inquired as to the most density that could go in under R-4 zoning. Cajka referred to the table
on page 56 of the agenda. Detached single family would be allowed at 5,000 sq. ft. per unit, and twofamily would be 2,500 sq. ft. per unit. The density for a community unit plan would be 13.9 units per
acre in R-4 zoning. Anything above two units would need the community unit plan special permit. The
duplex of 2,500 sq. ft. would be based on the lot area.
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Carlson pointed out that there is already an existing approved special permit on this property. Cajka
advised that the property has an approved Special Permit No. 1821 for child care and Special Permit
No. 1820 for elderly housing, domiciliary care. The amendment to Special Permit No. 1781, the
Northview 1st Community Unit Plan, allows the elderly housing. After that, Special Permit No. 2014,
which proposed to get rid of the elderly housing and put in multi-family in five different buildings, was
denied by the City Council. Thus, it is not raw R-4 ground.
There was no testimony in opposition.
ACTION BY PLANNING COMMISSION:

December 7, 2005

Taylor moved to place on pending for six months, seconded by Pearson.
Strand stated that she will vote against the motion. This request has been on the Planning Commission
agenda for 2.5 years. It is not the property owner making the request. She agrees with the staff
recommendation.
Carroll agreed with Strand. If the landowner is going to come forward to do something different, the
neighborhood association will have a great opportunity at that time to come forward. He does not think
the landowner is going to respond to the neighborhood association. This pushes it forward and if the
owner decides to do something, the neighborhood association can come forward at that time.
Pearson disagreed. She has no specific knowledge that the developer will not listen to the
neighborhood association. And when we have a neighborhood association working in regard to the
wishes of the neighborhood, and one landowner who does not respond, she does not know what it
would hurt to put it on pending for six more months.
Esseks noted that the property owner has R-4 zoning and two approved special permits. It bothers him
that outsiders can come in and request the change in zoning. He believes it is a bad precedent to let
this prolong.
Taylor observed that it is a lot of volunteer work for people who preside over the neighborhood
associations, and he does not want to put them in that type of financial squeeze. These people really
care and are committed to their neighborhood. He does not think a decision to send this thing forward
would be as responsible as allowing this association to confront that builder and at least have some
sort of measure of control as to what happens in their neighborhood.
Strand recalled that the developer has come down several times and expressed frustration with the
process, and she believes that several of the Commissioners believe that when it is not the property
owner requesting the change, at some point you have to call a stop to it. The neighborhood always has
the opportunity to come and speak in support or opposition to anything that is going on in their
neighborhood.
Carlson disagrees that there is a cloud hanging over the property. The owner has an approved special
permit, change of zone and community unit plan regardless of what is on the pending list. He could
start pushing dirt tomorrow.
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Motion to defer for six months failed 3-5: Taylor, Pearson and Carlson voting ‘yes’; Carroll, Esseks,
Larson, Sunderman and Strand voting ‘no’; Krieser absent.
Strand moved to deny, seconded by Carroll.
Pearson moved to amend to instruct the Planning Department to refund the application fee to the
applicant, seconded by Taylor.
Rick Peo of the City Law Department advised that this vote does allow the change of zone process to
proceed. There is no basis or justification for any refund. You don’t get a refund whether you win or
lose.
Motion to amend to refund the application fee failed 2-6: Taylor and Pearson voting ‘yes’; Carroll,
Esseks, Larson, Sunderman, Strand and Carlson voting ‘no’; Krieser absent.
Motion to deny carried 5-3: Carroll, Esseks, Larson, Sunderman and Strand voting ‘yes’; Taylor,
Pearson and Carlson voting ‘no’; Krieser absent. This is a recommendation to the City Council.
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