City Council Introduction: Monday, June 6, 2005
Public Hearing: Monday, June 13, 2005, at 1:30 p.m.

Bill No. 05-66

FACTSHEET
TITLE: STREET VACATION NO. 05002, requested by
Hartland Homes, Inc. and John and Linda Hershberger,
to vacate North 11th Street generally located west of
North 14th Street, north of Fletcher Avenue and south
of Humphrey Avenue.

SPONSOR: Planning Department

STAFF RECOMMENDATION: A finding of
conformance with the Comprehensive Plan.

RECOMMENDATION: A finding of conformance with
the Comprehensive Plan (9-0: Carroll, Pearson,
Marvin, Krieser, Sunderman, Carlson, Taylor, Larson
and Bills-Strand voting ‘yes’).

ASSOCIATED REQUESTS: Annexation No. 05006
(05-64); Change of Zone No. 05024 (05-65); and Letter
of Appeal to Special Permit No. 05015, Hartland’s
Garden Valley Community Unit Plan
(05R-109).

BOARD/COMMITTEE: Planning Commission
Public Hearing: 04/13/05, 04/27/05
Administrative Action: 04/27/05

FINDINGS OF FACT:
1.

This street vacation request was heard before the Planning Commission at the same time as the proposed
annexation, change of zone and community unit plan for Hartland’s Garden Valley.

2.

The staff recommendation to find the proposed street vacation to be in conformance with the Comprehensive
Plan is based upon the “Analysis” as set forth on p.2-3, concluding that there are no existing utilities in the
area and an alternate street pattern is provided with the associated Hartland’s Garden Valley Community Unit
Plan (Special Permit No. 05015).

3.

Testimony on behalf of the applicants is found on p.4-6. The applicant proposed an amendment to Analysis
#4 as set forth on p.5 and p.15, to provide that the applicant is willing to exchange proposed right-of-way for
the vacated right-of-way as opposed to paying for the vacated right-of-way. The response by the City Real
Estate Division in agreement with the proposed amendment is found on p.16, which states that, “...it is
recommended, if the area be vacated, it be deeded to the abutting property owners at no cost as long as a
new final plat dedicating a replacement street system be filed and approved.”

4.

Testimony in opposition to the proposed development is found on p.6-8, and the written information submitted
in opposition to the proposal is found on p.17-22.

5.

The applicant’s response to the opposition is found on p.9.

6.

On April 27, 2005, the Planning Commission agreed with the staff recommendation and voted 9-0 to find the
proposed street vacation to be in conformance with the Comprehensive Plan.

7.

The Planning Commission also recommended approval of the associated annexation request, subject to an
annexation agreement, and approval of the associated change of zone request. The Planning Commission
also adopted Resolution No. PC-00922 approving the associated Hartland’s Garden Valley Community Unit
Plan (which has been appealed to the City Council).
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REVIEWED BY:__________________________

DATE: May 31, 2005

REFERENCE NUMBER: FS\CC\2005\SAV.05002

LINCOLN CITY/LANCASTER COUNTY PLANNING STAFF REPORT
___________________________________________________
for April 13, 2005 PLANNING COMMISSION MEETING
PROJECT #:

Street and Alley Vacation No. 05002

PROPOSAL:

To vacate N. 11th Street as indicated in the attached drawing.

LOCATION:

Generally located west of N. 14th Street north of Fletcher and South of
Humphrey Avenues.

LAND AREA:

Approximately 3.5 acres.

CONCLUSION:

There are no existing utilities in the area and an alternate street pattern is
provided with the associated community unit plan.

RECOMMENDATION:

Conforms to the Comprehensive Plan

GENERAL INFORMATION:
LEGAL DESCRIPTION:

See attached petition.

SURROUNDING LAND USE AND ZONING:
North:
South:
East:
West:

Undeveloped
Undeveloped/acreage
Residential/undeveloped
Acreage

AG
AG
AG
AG

ASSOCIATED APPLICATIONS: Annexation #05006, Change of Zone #05024, Special Permit
#05015
COMPREHENSIVE PLAN SPECIFICATIONS: This area is shown as Urban Residential.
UTILITIES: There are no utilities in the area.
TRAFFIC ANALYSIS:

N. 11th Street is an unimproved local street.

ALTERNATIVE USES:

Street right of way.

ANALYSIS:
1.

Lincoln Municipal Code Chapter 14.20 requires the City to establish the proper price
to be paid for the right-of-way, as well as any amounts necessary to guarantee
required reconstruction within the right-of-way. These values must be established
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and deposited with the City Clerk prior to scheduling the vacation request with the
City Council.
2.

This application is being coordinated with a Special Permit for a Community Unit
Plan, Change of Zone and Annexation. An alternate street pattern is proposed. Staff
recommended approval to the associated applications and the alternate street
pattern.

3.

The Parks Department, and Urban Development Departments did not respond to the
application request.

4.

The applicant indicated a willingness to pay for the vacated right of way.

BEFORE THE VACATION REQUEST IS SCHEDULED ON THE CITY COUNCIL AGENDA
THE FOLLOWING MUST BE COMPLETED:
1.1

The provisions of Chapter 14.20 of the Lincoln Municipal Code are met.

Prepared by:
Becky Horner
441-6373, rhorner@lincoln.ne.gov
Planner
DATE:

March 31, 2005

OWNER:

Hartland Homes, Inc.
PO Box 22787
Lincoln, NE 68542
(402)477-6668

CONTACT:

Brian D. Carstens and Associates
601 Old Cheney Road, Suite C
Lincoln, NE 68512
(402)434-2424

John and Linda Hershberger
1000 Fletcher Avenue
Lincoln, NE 68521
(402)477-7142
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ANNEXATION NO. 05006,
CHANGE OF ZONE NO. 05024,
SPECIAL PERMIT NO. 05015,
HARTLAND’S GARDEN VALLEY COMMUNITY UNIT PLAN
and
STREET & ALLEY VACATION NO. 05002
PUBLIC HEARING BEFORE PLANNING COMMISSION:

April 13, 2005

Members present: Carroll, Pearson, Marvin, Krieser, Sunderman, Carlson, Taylor, Larson and BillsStrand.
Staff recommendation: Approval of the annexation, subject to an annexation agreement; approval
of the change of zone; and conditional approval of the community unit plan.
Ex Parte Communications: None.
Becky Horner of Planning staff submitted a letter from the applicant asking for a two-week deferral
to advertise an additional waiver.
Taylor moved to defer two weeks, with continued public hearing and action scheduled for April 27,
2005, seconded by Carroll and carried 9-0: Carroll, Pearson, Marvin, Krieser, Sunderman,
Carlson, Taylor, Larson and Bills-Strand voting ‘yes’.
CONT’D PUBLIC HEARING BEFORE PLANNING COMMISSION:

April 27, 2005

Members present: Carroll, Pearson, Marvin, Krieser, Sunderman, Carlson, Taylor, Larson and BillsStrand.
Staff recommendation: Conditional approval.
Ex Parte Communications: None.
Becky Horner of Planning staff submitted additional information for the record, including an e-mail
in opposition and the Public Works recommendation on the additional waiver of curb and gutter.
Proponents
1. Brian Carstens appeared on behalf of Hartland Homes, and explained that this is a proposed
community unit plan for 324 sf lots located on N. 14th Street (with Fletcher to the south, Humphrey is
a platted ½ street that is not open, Pennsylvania is a platted street that is not open), surrounded by
existing acreages on two sides and undeveloped land to the north, with Stone Bridge Creek to the
east.
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This project consists of 24 acres of common and green space. An overhead electric line bisects
the site diagonally, with existing wetlands and flood corridor easement. There will be a 2.65-acre
park as part of the project.
The developer has met with the neighbors on two occasions.
Carstens submitted proposed amendments to the conditions of approval on the community unit
plan and the street vacation.
As part of original submittal, staff had requested the additional street because of the block length
waiver. The neighbor to the west is opposed to the additional street because of his ideas for future
development. Carstens revised the block length waiver request to delete Blocks 4 and 5, and add
Block 15. Block 15 is the only block length waiver that the developer is now requesting. The
developer is also requesting to add the waiver of pedestrian easement in Block 15 as the neighbor
does not want the easement.
The proposed amendments included language to clarify the location of sidewalks:
to complete the installation of sidewalks along both sides of the internal streets and along
the south side of Humphrey, north side of Fletcher, west side of N. 14th and east side of 7th
Streets as shown on the final plat within four (4) years following the approval of the final plat.
Carstens requested that Condition #2.1.1.4 be amended with regard to the requirements of the
Parks Department:
(3)

A visible and accessible neighborhood park needs to be located at 1.6 acres on
Block 8, Lots 1 through 6 on Outlot A, Lots 36 and 37, Block 4, containing a total of
approximately 2.85 acres.

(4)

All landscaped boulevards and medians shall be maintained by the City of Lincoln
developer and or future homeowner’s association.

With regard to the street vacation, Carstens advised that the developer will be doing a typical
exchange as opposed to paying for the right-of-way on 11th Street:
4.

The applicant indicated a willingness to pay for exchange proposed right of way for
the vacated right of way.

Carlson asked for an explanation of how pedestrians will walk to the park. Carstens stated that it
would basically be all of the street rights-of-way, with sidewalks on both sides. There will be
common areas. The creeks are not heavily treed and it is more of a small channel. There are two
culverts but they are not very large so you would be able to cross Humphrey and Pennsylvania.
2. Peter Katt appeared on behalf of Hartland Homes, stating that Hartland Homes is the builder
in Lincoln of affordable housing. The neighbors have some concerns including the smaller lot sizes
in this development that will be 42 ft. wide. Katt submitted that as land values and lot prices have
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increased, in order to still meet the needs of its customers, Hartland Homes has been forced to
make some difficult choices and changes in terms of lot sizes and configurations in order to keep
housing affordable. There is a mix of lot sizes in this development, but it allows for some of the
homes in the neighborhood to continue to be more affordable with the smaller lot size. Lots are
priced based upon how much the underlying dirt costs plus the costs to bring improvements, which
is generally computed on a front foot basis.
Katt when on to state that this 90 acres was purchased last August at $47,000/acre. Of that 90
acres, only 70 acres is buildable, making this some of the most expensive dirt per lot in Lincoln, but
Hartland Homes had little other choice in terms of availability for a reasonable chance to put lots on
the market yet this year. What we see on the map in terms of green space areas is the direct result
of the Southeast Upper Salt Creek requirements that preserve minimum flood corridor widths up to
the 150 acres. The green space is devoted to those requirements. Previous to those new
watershed requirements, most of this green space would have been able to have been developed
with more lots and the lots could have been bigger. Thus, there is a cost and consequence in terms
of what happens in development as a result of other choices that we make, and this development is
a clear indication of that. This is a good illustration of what happens when costs are increased and
more standards are put in place.
In addition, Katt pointed out that the 324 homeowners that will move into this subdivision will be
obligated through their association to maintain this green space in perpetuity. That is another
consequence and another choice.
Opposition
1. Keith Spilker, 900 Fletcher Avenue, challenged that the developer knew about the green
spaces when he purchased this property. The developer also had a choice whether to purchase
the property at $47,000/acre.
Spilker is opposed to the project as a whole because of lack of infrastructure. It would be a novel
idea if this Planning Commission would actually do some planning and get some infrastructure in
place before these developments come about. We have Fallbrook to the west, Stone Bridge
Creek to the east and the recently approved Links development, and yet the infrastructure for traffic
is not there. He suggested that this development at least be delayed for 3-5 years to allow that
infrastructure to be put in place.
Spilker urged that the additional street recommended by the staff is not needed. That street would
result in loss of green space and trees.
Spilker is opposed to the smaller lot sizes. It comes down to more of a difference in vision
between the neighbors and the developer. This is an area surrounded by acreages and acreage
development. The minimum lot size waiver is needed for 90 of the lots. The neighbors believe the
developer should be required to maintain the 50' width, 6000 sq. ft. lots. Spilker believes the
developer can do affordable housing on a slightly larger lot, which will increase values and improve
the neighborhood.
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Spilker is hopeful that the drainage issues can be worked out so that future development towards
the west would not have to be redone or add to the drainage. It is already there naturally through
the green spaces.
Spilker is requesting that there be some sort of left turn lane on Pennsylvania Avenue so people
coming from the east could make a left hand turn into his property.
2. James Zimmer, 6320 N. 7 th, testified in opposition with concerns about the pollution to the wells
that could be generated from the new lots. His property is sort of surrounded by this development
and he depends on a well. He is concerned about the confusion that already exists between
County and City as to who is going to respond to emergencies. The attitude at the meeting with the
developer was that “I should have known that the city was going to grow into this area and should
have been prepared for these issues”. He is also concerned about traffic. If we already have these
traffic problems in other places, why would we want to create another traffic problem? How are all
of these people going to get out? 14th is going to be closed for 22 months. The 7 th Street bridge is
going to be abandoned. Apartments are being developed at 1 st & Fletcher. Why would we do this
without the infrastructure in place?
Zimmer is also opposed to the smaller lot sizes. There is no reason to drag down his property
values because of Mr. Hartman’s business decision. Hartman told the neighbors at the meeting
that they should “get over it”. That is the wrong attitude. If the city would give him city water, Zimmer
would not be opposed, but the city does not have the money and is not going to bring the water to
his property. Zimmer also believes that this subdivision should be delayed until the infrastructure is
in place. The traffic is a huge issue. There is nothing between 1 st and 14th, and 14th Street will be
closed for 22 months.
3. Charlie Vogel, 921 Fletcher, testified in opposition. He has lived in his very nice, unique home
in a very good neighborhood since 1976. The infrastructure is the most important thing. There are
four developments all the way around his property. The 7 th Street bridge is going to be closed, so
that takes one access, bringing 7 th Street down to Fletcher. 14th Street will be taken out in 20062008 and they are going to be shut off from going that direction. Then at 1 st & Fletcher with The
Links, they are going to close off that road. Which way are we going to go? We have to go to 14th,
back north to Arbor Road, then back to 27th, and wherever we can get back on the interstate to
head west or south. The neighbors have had two meetings and everyone has objected. They are
going to put a water main down Fletcher Street, so that will close half of that road. There are a lot of
problems coming out to this area and he believes the Planning Commission should consider
delaying this project. There is no reason to have anything smaller than a 50' lot. The
Commissioners need to drive down Fletcher between 1 st and 14th before making a decision.
4. Bruce Spilker, 280 Pennsylvania Avenue, agreed with previous testimony regarding the
infrastructure, lot sizes and water. If this developer could bring in a nice development and put the
infrastructure in place like Abel did with Fallbrook, it would be more acceptable. He does not
understand the rush. By putting in more green space, they are needing the smaller lots. Spilker
suggested that there are already problems with green space in Bicentennial as far as maintenance.
If you bring in smaller lots, you bring in smaller incomes who cannot pay their homeowner
association dues. The neighbors know the property is going to be developed, but they are
requesting that the time be taken to put the infrastructure in place first.
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5. Melinda Kramer, 6300 N. 7 th, is opposed to this development because of the traffic problems.
You are going to have people coming out of this development onto a dirt road having to go through
the county roads back into city roads. There will be construction traffic in front of her house on a dirt
road. The infrastructure is a concern. Have there been any studies done on the maximum density?
Will there be enough fire service available with acceptable response time? These people are
going to be paying taxes for services that might not even be available. They are going to have tiny
houses right next to each other with 5' setbacks. The schools are already overcrowded. There are
other homeowners in the area that are opposed. There needs to be some kind of buffer zone.
6. Larry Ogden, 1300 Fletcher, agreed with the previous testimony in opposition. He is the
closest acreage. The first lot will be 50' from his. Most of the people in the area have purchased
their homes within the last 15 years as acreages. They did not want neighbors that close. His is an
acreage development on AG land. The main concern is the small lot sizes. There will be
congestion with people parking on the streets. This is an agricultural area consisting of acreages.
Staff questions
Pearson inquired as to the typical lot dimensions in R-3 zoning. Horner advised that the R-3 zoning
is 6,000 sq. ft. lot size with 50' minimum width. There is a minimum depth of 90' in the subdivision
ordinance.
Carlson asked staff to address the discussion in the staff report about changing the street layout for
pedestrian function. Horner responded, stating that the applicant showed the Planning
Commission a layout that added the street south of the proposed Bobby Lane. The addition of this
street (which the applicant is proposing to eliminate), will shorten the block length and provide
better pedestrian orientation to facilitate pedestrian movement when the adjacent property
develops. The staff report indicates that the Comprehensive Plan specifically calls for shorter block
lengths. The recommendation to deny the extended block length and pedestrian easement comes
directly from the Comprehensive Plan.
Horner also advised that the children would go to Fredstrom School. She believes that LPS plans
to build a school in Fallbrook. LPS did receive this application and did not oppose it.
Carlson is worried about pedestrian motions through the development.
Carroll inquired about the proposed amendments. With the exception of the block length waiver
and pedestrian easement waiver, staff agrees with the motions to amend. This proposal is
approximately three dwelling units per acre, and the R-3 density for a community unit plan is 6.96
dwelling units per acre. There is quite a bit of the area that could be developed that is being
utilized as open and green space.
Bills-Strand inquired whether there is any other place in the community with this kind of density
abutting other acreages. Horner suggested that the density is quite low and the community unit
plan is intended for situations like this where you would do a cluster development. The overall
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density is consistent with the typical residential subdivision in Lincoln. Hartland Homes has several
developments across Lincoln with 42' wide lots, e.g. Cardinal Heights. Thirty percent of this
development is the smaller lots. The majority of the lots are larger than the 42' wide lot.
Response by the Applicant
Katt reminded the Commission that this property is shown in the Comprehensive Plan as being
converted over time into an urban area in the City of Lincoln; it is one of our natural sewer basins;
the infrastructure is there; at the boundaries of this property, the infrastructure is in place, and in
order for this development to proceed, all of the city infrastructure will be built and paid for by the
applicant. This proposal will be developed in phases. This will be Hartland Homes’ newest
development in Lincoln. In terms of phasing, it will start in the corner where the sewer connection is;
the water line is being extended as part of Stone Bridge Creek. This development will have two
accesses to N. 14th Street before going to the next phase, and the very last phase will be that which
will connect to 7 th Street. Through the phasing of this project, the neighbors will have the timing that
they are requesting and the infrastructure will be extended in a logical fashion.
With regard to the proximity to acreages, Katt pointed out that the Comprehensive Plan does not
contemplate that acreages will remain in this area. It contemplates that these acreages will be
converted over time to urban density lots–it is a much more efficient land use. This is a low density
development, under four dwelling units per acre. The current Comprehensive Plan strategies talk
more about 5-6 dwelling units per acre. While the lots are small, the overall density of the
development is below where the Comprehensive Plan targets the goal.
With regard to delay, Katt advised that Hartland Homes bought this property because his project on
N. 56th has been on hold for 6-7 years. He is out of land. He does not have a place to build homes.
If you delay this approval, you put Hartland Homes out of business.
ANNEXATION NO. 05006.
ACTION BY PLANNING COMMISSION:

April 27, 2005

Marvin moved approval, seconded by Krieser.
In a nutshell, Marvin believes this represents the conflicts we are going to have with acreage
owners. You have to balance the infrastructure with the fact that the city is growing and we have to
add lots. He believes it is a issue of balancing. You are not ever going to get a perfect situation
where a five lane road is out there and all the amenities you expect are in place. There is not going
to be a place where it does not conflict with acreages. He believes this proposal balances that as
well as it can.
Motion for approval carried 8-1: Carroll, Pearson, Marvin, Krieser, Sunderman, Taylor, Larson and
Bills-Strand voting ‘yes’; Carlson voting ‘no’. This is a recommendation to the City Council.
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CHANGE OF ZONE NO. 05024
ACTION BY PLANNING COMMISSION:

April 27, 2005

Carroll moved approval, seconded by Krieser and carried 8-1: Carroll, Pearson, Marvin, Krieser,
Sunderman, Taylor, Larson and Bills-Strand voting ‘yes’; Carlson voting ‘no’. This is a
recommendation to the City Council.
SPECIAL PERMIT NO. 05015
ACTION BY PLANNING COMMISSION:

April 27, 2005

Carroll moved to approve the staff recommendation of conditional approval, with the amendments
requested by the applicant, except for the block length waiver on Block 15, seconded by Marvin.
Pearson made a motion to amend to deny the waivers of average lot width and lot area. Motion
died for lack of a second.
Motion for conditional approval, with amendments, carried 7-2: Carroll, Marvin, Krieser,
Sunderman, Taylor, Larson and Bills-Strand voting ‘yes’; Pearson and Carlson voting ‘no’. This is
final action, unless appealed to the City Council within 14 days.
STREET & ALLEY VACATION NO. 05002
ACTION BY PLANNING COMMISSION:

April 27, 2005

Carroll moved a finding of conformance with the Comprehensive Plan, seconded by Larson and
carried 9-0: Carroll, Pearson, Marvin, Krieser, Sunderman, Carlson, Taylor, Larson and Bills-Strand
voting ‘yes’. This is a recommendation to the City Council.
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