City Council Introduction: Monday, April 11, 2005
Public Hearing: Monday, April 18, 2005, at 1:30 p.m.

Bill No. 05-42

FACTSHEET
TITLE: CHANGE OF ZONE NO. 05021, from
R-6, R-5 and R-4 Residential Districts and B-3
Commercial District to R-5, R-4 and R-2 Residential
Districts, requested by the University Place
Community Organization, on property generally
located between Cleveland and Huntington Avenues
from 46th to 47th Streets; between Madison Avenue and
Adams Street from 49th to 56th Streets; and between
Garland Street and Huntington Avenue from 48th to 56th
Streets.

SPONSOR: Planning Department
BOARD/COMMITTEE: Planning Commission
Public Hearing: 03/30/05
Administrative Action: 03/30/05
RECOMMENDATION: Approval, with three
amendments (9-0: Carlson, Sunderman, Marvin,
Pearson, Carroll, Krieser, Larson, Taylor and BillsStrand voting ‘yes’).

STAFF RECOMMENDATION: Approval

FINDINGS:
1.

This is a request by the University Place Community Organization to change the zoning on approximately 18 blocks
within the University Place Neighborhood from R-6, R-5 and R-4 Residential and B-3 Commercial to R-5, R-4 and
R-2 Residential, as set forth on p.22-23. The applicant’s purpose statement is set forth on p.24-25.

2.

The staff recommendation of approval is based upon the “Analysis” as set forth on p.4-7, concluding that
the proposed downzoning is the result of an adopted neighborhood plan and conforms to the North 48th
Street/University Place Plan and the Comprehensive Plan.

3.

The applicant’s testimony and testimony in support is found on p.10-11. The list of property owners submitted by
the applicant who have returned petitions in support is found on p.28-29, including one property owner name in
opposition. The record consists of eight letters in support (p.30-37).

4.

Testimony in opposition is found on p.12-13, including the owners and a representative of the owner of a total of
four properties included in the change of zone request. The properties requested to be removed are 4946 Garland
(a single family house on 1.5 lots purchased in 2004), 5036 Garland (three-plex townhouse apartment built in
2000), 221 N. 51st Street (four-plex built in 2001); and 5342 Madison (a single family house). The record also
consists of a petition in opposition signed by three property owners (p.38) and five letters in opposition (p.39-45).

5.

The Planning Commission discussion with staff is found on p.13-14. The response by the applicant is found on
p.14-15.

6.

On March 30, 2005, the Planning Commission agreed with the staff recommendation and voted 9-0 to recommend
approval, with amendments deleting 5036 Garland, 221 N. 51st and 4946 Garland from the change of zone request,
retaining the existing R-5 zoning; and changing the zoning on 5342 Madison from R-6 to R-4 (rather than the
proposed R-2). The revised legal description and maps representing the Planning Commission recommendation
are found on p.19-21).

7.

After taking action on this change of zone, the Planning Commission passed the following motion:
That the Planning Department create a committee to study the best way to do downzoning and how
to protect the single family owners and also allow for diversity in the areas,
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Change of Zone #05021

PROPOSAL:

To change the zoning on approximately 18 blocks within the University Place
Neighborhood from R-6, R-5 and R-4 Residential and B-3 Commercial to R-5,
R-4, and R-2 Residential.

LOCATION:

Three areas, generally between Cleveland and Huntington Avenues from 46th to
47th Streets; between Madison Avenue and Adams Street from 49th to 56th
Streets; between Garland Street and Huntington Avenue from 48th to 56th Streets.

LAND AREA:

39.32 acres, more or less.

This proposed downzoning is the result of an adopted neighborhood plan. This
CONCLUSION:
application conforms to the North 48th Street/University Place Plan and the 2025 Comprehensive Plan.
RECOMMENDATION:

Approval

GENERAL INFORMATION:
LEGAL DESCRIPTION: Lots 1-10, Block 34, Lots 7-10, Block 35, Lots 11-16, Block 36, Lots 1-6,
Block 37, Lots 1-16, Block 38, Lots 1-10, Block 39, Lots 1-12, Block, 47, Lots 1-12 and the vacated
alley adjacent thereto, Block 54, Lots 1-8, Block 55, Lots 1-12, Block 69, Lots 1-11, Block 74, Lots 1-6,
Block 88, Lots 7-12, Block 98, Lots 7-12, Block 99, Lots 7-12, Block 100, Lots 9-15, the remaining
portion of Lot 16, and the south 1/2 of the vacated east-west alley, Block 106, Lots 1-12, Block 107,
Lots 1-12, Block 108, Lots 1-12, Block 109, Lots 1-12, Block 110, Lots 7-12, Block 111, Lots 1-6, and
10-12, and the west ½ of Lot 11, Block 118, Lots 1-12 10, Block 119, Lots 1-12, Block 120,
University Place, and Lots 16, 17, 18, and 25 of Irregular Tracts, all located in Section 17 T10N R7E,
Lancaster County, Nebraska. (**Per Planning Commission: 03/30/05**)
EXISTING ZONING:

R-4, R-5, and R -6 Residential, and B-3 Commercial

EXISTING LAND USE:

Single-, Two-, and Multiple-family dwellings
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SURROUNDING LAND USE AND ZONING:
Single, Two-, and Multiple-family dwellings
R-4, 5, and 6 Residential
North:
South: Single, and Two-family dwellings, Park R-2, and 4 Residential, P Public
Single, and Two-family dwellings
R-2, and 4 Residential
East:
West:
Single, Two-, and Multiple-family dwellings
R-5, and 6 Residential
HISTORY:
The North 48th Street/University Place Plan: A Neighborhood Revitalization and Transportation
Analysis was approved in June, 2004. This plan is an adopted subarea plan of the 2025
Comprehensive Plan, and serves as the basis for this change of zone application.
Prior to the 1979 zoning update, this area was zoned B Two-Family Dwelling, C Multiple Dwelling,
D Multiple Dwelling, and I Commercial. As a result of the update, the zoning changed to R-4
Residential, R-5 Residential, R-6 Residential, and B-3 Commercial, which substantially reflected
the previous zoning.
HISTORY OF OTHER RESIDENTIAL DOWNZONING:
Mar 2005
Change of Zone #05014 from R-4, R-5, R-6, and R-7 Residential to R-2 Residential
requested for an area within the Near South Neighborhood. This request was heard
by the Planning Commission on March 16, 2005.
Jan 2004

Change of Zone #3424 from R-4, R-5, and R-6 Residential to R-2 Residential was
approved for an area within the Everett Neighborhood.

Sept 2003

Change of Zone #3416 from R-4 Residential to R-2 Residential was approved for an
area within the Witherbee Neighborhood. The Planning Department suggested the
issue of downzoning areas within established neighborhoods should be further
studied.

Aug 2003

Change of Zone #3412 from R-4 Residential to R-2 Residential was approved for an
area within the Antelope Park Neighborhood.

Apr 2003

Change of Zone #3397 from R-4 Residential to R-2 residential was approved for an
existing landmark district within the Near South Neighborhood.

Oct 2002

Change of Zone #3378 from R-5 and R-6 Residential to R-2 Residential was
approved within the existing Mount Emerald Neighborhood Landmark District. The
Planning Department referred to new language in the recently adopted
Comprehensive Plan on preserving the character of the existing neighborhoods.

Feb 2002

Change of Zone #3354 from R-4 Residential to R-2 Residential was approved for an
area within the Antelope Park Neighborhood.

Jun 1995

Change of Zone #2890 from R-4 Residential to R-2 Residential was approved for a
small area of the Near South Neighborhood located at 27th and Washington Streets.
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COMPREHENSIVE PLAN SPECIFICATIONS: The Comprehensive Plan shows the requested
area as Urban Residential. (F 25)
Urban Residential: Multi-family and single-family residential areas with varying densities ranging from more than
fifteen dwelling units per acre to less than one dwelling unit per acre. (F 27)
The community continues its commitment to neighborhoods. Neighborhoods remain one of Lincoln’s great strengths
and their conservation is fundamental to this plan. (F 15)

NORTH 48TH STREET/UNIVERSITY PLACE PLAN RECOMMENDATIONS:
Vision: The University Place neighborhood will offer a sound residential environment for a variety of people, but will
emphasize its quality and security as a place to own a home. (p 73)
Public policy should reinforce existing, positive patterns of development, and discourage or prevent
•
undesirable trends.
In University place, homeowner investments should be viewed as financially secure and the level of
•
uncertainty should be reduced.
University place should be an increasingly attractive residential setting for NWU or UNL faculty and staff.
•
The overall level of owner-occupancy in University place should increase. (pp 74-75)
•
Neighborhood Development and Land Use Recommendations
Outcome-Based Neighborhood Investment Strategy: Lincoln should implement a neighborhood development strategy
in University Place, with strategies designed to help bring about desirable outcomes on each blockface. (p 75)
Focused Downzoning: The City and neighborhood should implement a surgical rezoning strategy, based on the
character and preferred occupancy outcome of each blockface. (p 79)

ANALYSIS:
1.
This is a request by the University Place Community Organization to change the zoning for
approximately 18 blocks within the University Place Neighborhood from R-6, 5, and 4
Residential Districts and B-3 Commercial Distrtict to R-5, 4, and 2 Residential Districts.
2.

This is a request to implement the rezoning modifications identified in the adopted North
48th Street/University Place Plan.

3

A review process for change of zone proposals is not defined within the Zoning Ordinance.
However, Neb. Rev. Stat. §15-902 provides a list of considerations that has traditionally
been utilized for such reviews.
•

Safety from fire, flood and other dangers.
No apparent impact.

•

Promotion of the pubic health, safety, and general welfare.
This proposal appears to fulfill policies and guidelines enumerated in the
Comprehensive Plan and the North 48th Street/University Place Plan.

•

Consideration of the character of the various parts of the area, and their
particular suitability for particular uses, and types of development.
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The housing within this proposed change of zone is a mixture of single-, two-, and
multiple-family dwellings. The majority of the approximately 226 primary residential
structures are single-family. There are 32 two-family dwellings (64 units) and 39
multiple-family dwellings (203 units).
The focused downzoning strategy used in the subarea plan recognized that different
parts of the neighborhood have different characteristics. A strategy was developed
based upon the housing configuration and occupancy characteristics of each
blockface. The result was this pattern of specific zoning changes.
•

Conservation of property values.
It is difficult to determine the effect a change of zoning will have on property values.
On one hand, property values could diminish if houses could no longer be converted
into duplexes, due to increased lot area requirements, or redevelopment for
apartments. On the other hand, this may have the effect of encouraging home
ownership, which could stabilize or increase property values. The North 48th
Street/University Place Plan acknowledged these competing effects; higher density
residential zoning can create uncertainties that tend to drive owner-occupants out and
promote conversion of single-family houses and lots to multiple-family use, however,
large-scale downzonings face opposition from existing multiple-family property
owners, who face the prospect of nonconformance and even clouded titles as a
result. (p 79)

•

Encouraging the most appropriate use of land throughout the area zoned, in
accordance with a comprehensive plan.
The Comprehensive Plan encourages efficient use of existing infrastructure and
diversity of housing choices. At the same time, the Comp Plan identifies Lincoln’s
commitment to its neighborhoods, as well as an encouragement to preserve existing
single-family homes for single-family uses. The North 48th Street/University Place
Plan provides guiding principles to balance these often competing interests.

4.

There are several differences between the R-2, R-4, R-5, and R-6 district regulations. The
table at the end of this report shows the requirements for residential uses in each district.

5.

The uses allowed in these districts are quite similar. The permitted uses in the R-2 and R-4
districts do not include multiple-family or townhouse dwellings, as found in the R-5 and R-6
districts. The R-2 district conditional uses require a greater separation between group
homes, and allow a less densely occupied domestic shelter than the other districts. The R-2
district special uses add garden centers, clubs, and mobile home courts and subdivisions to
the special uses typically found in the other districts.

6.

All new construction of principal buildings in residential districts are required to meet the City
of Lincoln Neighborhood Design Standards. These standards are designed to recognize
that certain areas of Lincoln “retain much of the traditional physical character of their original
lower density development,” even though they may have experienced
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recent higher density development. Since these standards have recently been expanded to
include the R-1 through R-4 districts, these protections will not be lost for lots that become R2 or R-4 if this application is approved.
7.

LMC §27.61.040 includes the nonconforming use regulations. In general, a nonconforming
use may be continued, but not expanded or enlarged. If the use is damaged beyond 60% of
its value, or if the use is discontinued for two years or more, any rebuilding or new use must
conform to the zoning regulations. There are 20 properties that are now nonconforming.
However, these are all residential uses in the B-3 district, which will become conforming if
this change is approved.

8.

LMC §27.03.460 defines nonstandard lots as those that fail to meet the minimum lot
requirements for the district, such as lot area, lot width, density, setbacks, height,
unobstructed open space, or parking.

9.

LMC §27.61.090 provides that nonstandard uses, whether existent prior to the ordinance or
due to changes in the zoning, may be enlarged, extended, or reconstructed as required by
law for safety, or “if such changes comply with the minimum requirements as to front yard,
side yard, rear yard, height, and unobstructed open space...”

10.

The R-2 and R-4 district regulations also provide that “multiple family dwellings existing in
this district on the effective date of this title shall be considered nonstandard uses in
conformance with the provisions of Chapter 27.61 [nonconforming and nonstandard uses].”
This rule allows multiple-family dwellings built prior to May 8, 1979 to be reconstructed,
altered, and restored after damage by treating such uses as nonstandard rather than
nonconforming.
Therefore, a multiple-family use that gets changed to R-2 or R-4 may be altered or rebuilt
provided it predates May 8, 1979 and meets the setback and height requirements of the
new zoning district. This may result in a slightly different building footprint, but there is no
need under the current zoning ordinance for a variance or special permit if these
requirements are met. There are 16 uses that are currently nonstandard, compared to 48
uses that would be nonstandard if this change is approved.

11.

Should the owner of a nonstandard single- or two-family structure want to extend into one of
the required yards, a special permit is available provided the structure does not extend
further into the setback than it currently does. This special permit is available in any
residential zoning district. The owner of a standard use, by comparison, would need to seek
a variance from the Board of Zoning Appeals to occupy a required yard.

12.

This area as a whole appears to be fully built. There appears to be no more than 1 vacant
lot available, nor are there any large lots that could be accumulated and combined to
produce an area large enough for multiple-family development. Therefore, the primary
opportunity for additional two- or multiple-family residences appears to be converting
existing single-family dwellings.
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13.

The Planning Department suggests this neighborhood has reached an appropriate mix of
single-, two-, and multiple-family residences. The combined density within those blocks
under consideration is 10.7 units per acre, which compares to densities of 3.8 to 6.5 units
per acre in the neighborhoods where R-2 zoning was approved under the current Comp
Plan, and 7.6 units per acre in the pending Near South Neighborhood request.
However, this request can be distinguished from previous recent neighborhood requests
because it is not a blanket downzone to R-2. There will still be opportunities for additional
two-, and multiple-family dwellings in the neighborhood where R-5 and R-6 zoning will
remain.

14.

At the time of this report, Applicant has submitted the results of 48 returned petitions, 47 of
which support this request. Applicant has also indicated additional petitions continue to be
returned. The Planning Department has also received one letter in opposition, which is
attached. Also attached is a second letter and signed petition from three property owners
who oppose this request.
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R-2

R-4

R-5

R-6

6,000 sq. ft.

5,000 sq. ft.

5,000 sq. ft.

4,000 sq. ft.

Lot area, two family

5,000 sq. ft. / family

2,500 sq. ft. / family

2,500 sq. ft. / family

2,500 sq. ft. / family

Lot area, townhouse

N/A

N/A

2,500 sq. ft. / family

2,500 sq. ft. / family

Lot area, multiple-family

N/A

N/A

1,500 sq. ft. / unit

1,100 sq. ft. / unit

50 feet

50 feet

50 feet

50 feet

Avg. lot width, two family

40 feet / family

25 feet / family

25 feet / family

25 feet / family

Avg. lot width, townhouse

N/A

N/A

20 feet / family

20 feet / family

Avg. lot width, multiplefamily

N/A

N/A

50 feet

50 feet

Front yard, single-family

25 feet

25 feet

25 feet

20 feet

Front yard, two family

25 feet

25 feet

25 feet

20 feet

Front yard, townhouse

N/A

N/A

20 feet

20 feet

Front yard, multiple-family

N/A

N/A

20 feet

20 feet

5 feet

5 feet

5 feet

5 feet

Side yard, two family

10 feet, 0 at
common wall

5 feet, 0 at common
wall

5 feet, 0 at common
wall

5 feet, 0 at common
wall

Side yard, townhouse

N/A

N/A

10 feet, 0 at
common wall

5 feet, 0 at common
wall

Side yard, multiple-family

N/A

N/A

7 feet, 10 if over 20
feet in height

7 feet, 10 if over 20
feet in height

Smaller of 30 feet or
20% of depth

Smaller of 30 feet or
20% of depth

Smaller of 30 feet or
20% of depth

Smaller of 30 feet or
20% of depth

Lot area, single family

Avg. lot width, single
family

Side yard, single family

Rear yard
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Prepared by:
Greg Czaplewski, 441-7620, gczaplewski@lincoln.ne.gov
Date: March 16, 2005

Applicant:

University Place Community Organization
2723 North 50th Street
Lincoln, NE 68504

Contact:

Larry Zink
4926 Leighton Avenue
Lincoln, NE 68504
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CHANGE OF ZONE NO. 05021
PUBLIC HEARING BEFORE PLANNING COMMISSION:

March 30, 2005

Members present: Carlson, Sunderman, Marvin, Pearson, Carroll, Krieser, Larson, Taylor and BillsStrand.
Staff recommendation: Approval.
Ex Parte Communications: None.
Greg Czaplewski of Planning staff submitted three letters in opposition, and a list submitted by the
applicant identifying 69 petitions returned in support and one returned in opposition.
Proponents
1. Larry Zink, 4926 Leighton Avenue, the immediate past president and member of the Board of
the University Place Community Organization (UPCO), presented the application to downzone
targeted areas in the University Place neighborhood. This is one of several recommendations for
revitalizing this neighborhood in the North 48th Street University Place Redevelopment Plan which
has been adopted as a subarea plan in the Comprehensive Plan. The study was a year-long
cooperative effort looking at traffic, parking, business district redevelopment and neighborhood
revitalization. There were several partners involved including UPCO, the University Place Business
Association, Nebraska Wesleyan University, UNL east campus, the Urban Development
Department and the Public Works & Utilities Department. There were a number of opportunities
and encouragement for public input and several public meetings were held.
Zink explained that one of the major concerns that came out of this study was a sense of
deterioration of the quality of the neighborhood and disinvestment from owner occupants in the
neighborhood. The cause is the increased density of multi-family dwelling units and the traffic,
parking, noise and crime associated with the density. This downzone is an alternative vision to the
continued deterioration of the neighborhood, emphasizing the quality and security as a place to
own a home. The goals of the subarea plan included that 1) University Place homeowner
investments should be viewed as financially secure and the current level of uncertainty should be
reduced; 2) University Place should be seen as an increasingly attractive residential setting for staff
and faculty of Wesleyan and East Campus; and 3) the level of owner occupancy in the
neighborhood should be increased. To accomplish these goals was a policy of focused
downzoning to implement the strategy based on the character and owner occupancy status of each
block face. The subarea plan included specific recommendations for this rezoning.
Zink stated that after completing the neighborhood planning process, UPCO is now here to seek
support to continue the process of this subarea plan and the actual implementation of the plan,
which includes the recommendation for this downzone application. The downzone boundaries
follow exactly those outlined in the subarea plan. This is not a request for a blanket rezoning, but a
targeted rezoning with areas identified in the plan that are predominantly single family homes.
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Following the adoption of the subarea plan, there was an extensive public process with all of the
property owners in the neighborhood and public meetings were held. The overwhelming response
has been positive with 69 petitions in support from homeowners in the targeted area, representing
over 30% of the owners in this area.
Carroll referred to the brand new multi-family structures on Cleveland and 56th and inquired as to
the reason to change the zoning to R-4 when they are clearly going to stay there and will become
nonstandard because of this change. Zink responded that there are some areas that are not
currently multi-family and the hope is that they will not become multi-family.
Bills-Strand referred to the letters in opposition from the owners on 51st and Walker, which is
proposed to be changed from R-6 to R-2. The owner wants to stay with the original R-6 zoning.
She wondered whether the applicant would consider moving that line over one more block and
allow them to be R-5. Zink believes that area is in the Creighton Historic District and one of the
thrusts of this downzone is to try to preserve the buildings in the historic districts. They do not want
the homeowners to stop investing in the neighborhood. UPCO is not opposed to rentals but they
had specifically gone through the process with the consultant and identified the predominant single
family homes. He does not know where you draw the line. They wish to preserve at least some of
the areas as single family.
2. Laurie Hodges, 5318 Madison Avenue, on the north side of Nebraska Wesleyan, testified in
support. She moved to University Place because she works on East Campus and she wanted to
live within 2-3 miles of where she works. She saw a grocery store, drug store, dry cleaners, public
pool, two University libraries and a public library all in that neighborhood. It is a fantastic
neighborhood. She wanted to live in a mixed neighborhood with people walking and jogging in the
neighborhood. She is very supportive of this effort in terms of a larger area of adjusting the zoning
to reflect more diversity of uses. It is a University community. Part of the quality of life in the
neighborhood is really the mixture of permanent residents that are raising families; it is affordable
housing. With regard to 51st & Walker, she noted that the sidewalks are in deplorable condition
and many of the homes that are rentals do not have good maintenance at all.
3. Larry McClain, 5403 Walker, testified in support. He has lived in the neighborhood for 10
years, and in those 10 years the neighborhood has declined. When they moved to the
neighborhood it was a healthy mix of owner occupied houses and renters, and over time the healthy
mix has turned into a predominance of ever changing renters, and they have seen four different
families sell their homes and move away because of the trash, the traffic congestion, parking
problems, etc. Houses are going from owner occupied families to rentals, and the fear is that the
balance is going to shift and as more and more renters come to the neighborhood, those houses
are going to be turned into duplexes and apartment complexes. The neighborhood cannot
withstand that. It no longer feels like a neighborhood but a dense conglomeration of people who
don’t seem to display much sense of responsibility to the neighborhood. The community
organization has done a good job of reaching out to the residents; this is a grass roots effort; it has
the support of all of his neighbors. This proposal for downzoning is the next logical step to help
preserve what makes the neighborhood so wonderful.
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Opposition
1. Chuck Earley testified in opposition. He is the owner of the house at 4946 Garland, the sevenplex at 5036 Garland and 221 N. 51st. He requested that his properties be removed from this
application. He believes the request to change his properties to R-2 is totally unfair to his family
and he stands to suffer because of it. Four of the five people along Garland from 49th to 51st did
sign the petition in opposition. And the one that did not sign said he did not care. There is a park
across Garland from his apartment so there are no houses across the street. This property was
recently built and is governed by newer codes. The problem with the downzone is that he would not
be able to rebuild in the event of a catastrophe except to a duplex. He thinks this is a gamble with
his family’s financial future. He was not asked to participate in this application or to help in its
development, yet he and his family are as much in the neighborhood as anyone living there. These
buildings are his retirement plan and to help put his two sons through college. This downzoning will
put his livelihood in jeopardy. He was not aware of this downzone request until February 2, 2005.
Earley stated that he plans to rent the house at 4946 Garland until his son graduates from UNL in
construction management, when he will build a high quality apartment. Had he known about the
downzoning when he purchased 4946 Garland, he may have bought it but would not have given the
asking price for it. The neighbor to the west has flip-flopped on their support and opposition to this
proposal.
2. Nancy Earley also testified in opposition as the owner of three properties in the area proposed
to be changed from R-5 to R-2, located at 4946 Garland (a house which is on 1.5 lots purchased in
2004); 5036 Garland (three-plex townhouse apartment built in 2000); and 221 N. 51st is a 4-plex
built in 2001. The Earleys oppose the downzoning of their properties. These are family-owned and
built properties, operated with pride. They have chosen this location and have invested their life
savings in this neighborhood. Downzoning will hinder any improvements in the neighborhood.
They have helped clean up the neighborhood. Their properties have enhanced the neighborhood
and are well-maintained. The Earleys are at the properties each day. What will happen if a
disaster occurs? If this downzone is in place and there was a disaster where 60% or more of the
apartment building was destroyed, they would lose the income from the rentals and would not be
able to rebuild the apartments. Their only option would be to build duplexes. Only two houses in
the 4900 block of Garland are on the petition to be downzoned (4926 and 4946). Both of the
owners of these two houses object to the downzoning. She finds it odd that this proposed
downzoning in the 4900 block of Garland includes only these two houses and not the apartment on
the remainder of the lot. The Earleys object because the downzoning will depreciate their property.
These properties are a huge part of their family’s life and they do not want to have to lose
everything upon which they have worked so hard. They are very committed to this neighborhood.
Carroll asked what type of structures are to the west of 5036 Garland. Ms. Earley stated that it is a
single family home. The rest of the block is all single family homes which she believes may have
been built in the late 1960's. The two homes they bought were 40-year-old homes that they moved.
3. Mark Hunzeker appeared on behalf of Jay Peters, who owns the house at 5342 Madison,
located in the half block abutting the Wesleyan campus. The pattern that is created by virtually
everything that is being shown is connecting points with all of these districts. The proposal for the
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Peters property is from R-6 to R-2, which leaves a half block spot of R-2, which would be
surrounded by R-6 and R-4. Hunzeker proposed that the Peters property become R-4 instead of
R-2. At least at that point there would be some option for either conversion or construction of a
duplex. Hunzeker believes that the consistency of the mapping in this situation would indicate that
R-4 would be appropriate as opposed to R-2.
Pearson noted that one of the purported purposes of this change of zone is to preserve historic
homes, so she wondered what was on the block where the Peters property is located. Hunzeker
indicated that he received rather late notice of this and he does not know what else is on the block,
but he believes it is probably predominantly single family. There are a number of rental properties
in the area just by virtue of being located across the street from campus.
Staff questions
Pearson referred to 5342 Madison and asked why it is being changed from R-6 to R-2.
Czaplewski did not have an answer. This would be a question for the applicant.
Carroll inquired as to the staff position for the property at the corner of 56th & Cleveland where
multi-plexes are being changed from R-6 to R-5. Czaplewski stated that there is an 18-plex and a
10-plex there that are both currently nonstandard under R-6, and will continue to be nonstandard
under R-5, so this zoning change should not affect them because they will have to meet the same
setbacks either way. This change of zone results in 48 nonstandards and they are really spread out
quite a bit. The difficulty with this application is that it is not a blanket downzone so he could not talk
about the affect in general terms. Most of the difficulty for reconstruction occurs when the zoning
changes to R-2 because the setbacks are greater.
Carlson suggested that excepting an apartment building on the block from a change of R-6 to R-2
is not legally a spot zone because there is no economic advantage by an upzone. Haven’t we done
that successfully in the past – leave a parcel out? Rick Peo of the City Law Department stated that
spot zoning in and of itself is not illegal, only if it is solely for the benefit of the private property
owner. In a lot of these situations, we would look at what was left over. It sometimes falls within the
concept of the desires in the Comprehensive Plan for increased density in some areas. When we
are doing downzoning we have been more liberal in leaving out parcels where the property owner
is opposed on a case-by-case basis.
Taylor wondered whether the Commission has all of the necessary information as far as the
historical aspect of the area is concerned. Rick Peo suggested that properties that are designated
to be in a historic district have some protection already in that any demolition or changes of the
structure have to go through a review process. The owner is not prohibited from demolishing the
building, but there is a time delay to work out a way to preserve it. Downzoning helps preserve the
building by discouraging demolition because it cannot be rebuilt to the same standards.
Bills-Strand referred to the historic area at 51st and Walker. Ed Zimmer of Planning staff stated that
there is a landmark district, which is also on the National Register of Historic Places, on Walker
and Leighton that extends to 49th on the west side on Walker and begins at about 50th on Leighton,
and extends over to about 53rd or 54th. 5200 Walker would be in the local landmark district and
would be listed on the National Register of Historic Places. If we’re looking at the R-2 block on
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Madison, it is all single family and it didn’t seem large enough for a historic district by itself. It has a
strong character but it does not have a historic designation. It is one that has been requested or
considered many times in the past, but it does not have a specific designation. Garland is south of
the historic district.
Czaplewski offered that Block 98 is 51st & Walker with a three-plex, duplex, single family, five-plex
and then duplex on the next corner.
Czaplewski responded to the existing precedent that Earley referred to where we have individual
lots that may be zoned R-5 and R-6 in the middle of R-4 area. Czaplewski did not know whether
the individual lots were left out of the previous downzone, but that is not something the Planning
Department would want to encourage anymore. If the Commission wishes to exclude the Earley
properties, the staff position would be to remove the entire strip, leaving the entire block R-5 rather
than just the Earley properties.
Bills-Strand inquired about the Earley 3-plex and 4-plex that occupy the same lot. What if the
buildings were destroyed beyond 60%? Czaplewski explained that the nonconforming use
provisions would allow him to keep the second building if it was not destroyed.
Carlson referred to the Earley property to the east on Garland. Other than creating the zig-zaggy
zoning line, is there any other reason to not remove the Earley property from the change of zone?
Czaplewski stated that the staff would prefer that zoning district lines break at the street or at an
alley at the rear of the property. Carlson suggested that beyond the zoning map is the philosophy
that we want to have uses contiguous to each other. That is not the situation here. Preserving a
straight line does not promote the philosophy. Other than just the fact that the line is straight, what is
the philosophy? Why is it important that the line follow the street face and not break in the middle of
the block? Czaplewski suggested that we don’t want to create additional islands of higher density
zoning in a lower density area. Leaving one spot of R-5 in the middle of R-2 would be contradictory
to the recent policies.
Carroll referred to the R-6 to R-2 on Madison. What is the staff opinion on changing it to R-4 rather
than R-2. Czaplewski did not know why the applicant chose R-2. If the applicant would agree to R4, the staff would support it.
Response by the Applicant
Zink explained that the process of selecting the targeted downzoning was an analysis block face by
block face. They were characterized as either owner occupancy; single family; mixed use but still
owner predominant; mixed use rental dominant; or rental multi-family. The block in question on
Madison was characterized as predominantly owner occupied single family housing, plus it was
noted that it has a number of historical characteristics. That is the reason for the proposed R-2
zoning.
Likewise, looking at the historic district along Leighton and Walker, Zink explained that the analysis
was that those blocks are still predominantly single family home blocks, plus they are historic
neighborhood blocks. Therefore, the proposal to downzone to R-2 is to be able to maintain the
characteristics.
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Zink then responded regarding the Earley properties. UPCO is not trying to reverse history. The 7plex is there and this does not change that. While he understands the family’s concern, it is also
important that the people surrounding it felt they were adversely impacted by a change from single
family to a 7-plex.
Zink stated that he did talk to a number of people in the area and he has the signature of Patricia
Erks in support. Two other people in the area between the two Earley properties are supportive.
The other 16-17 names in general are property owners in the adjacent area who have signed the
petition in support. There is a real concern about where to draw the line in terms of more and more
apartments.
Zink would not have a problem if they could find a way to maintain the zoning on the 7-plex owned
by the Earleys, but he would oppose not downzoning the area one block west because it is still a
single family home.
Zink summarized, stating that this has been a long process; there has been a lot of opportunity for
public input; there are 69 home owners who have signed petitions in support; there were big signs
on 48th Street throughout the process when there were public meetings. He believes they have
done their best effort to inform the property owners.
Taylor asked Zink to explain the effect in relationship to the surrounding property owners if the 7plex is not downzoned. Zink believes that the damage has already been done so he does not
believe it would be too negative to change the one, but if all of Garland is zoned R-5, he would say
that within 3-4 years most of the single family homes will be gone and become apartments, or they
will be rental units. That is the trend and that is what this zoning is attempting to stop.
Bills-Strand pointed out that some of the people on Mr. Zink’s list are renters as opposed to owner
occupants.
ACTION BY PLANNING COMMISSION:

March 30, 2005

Main Motion: Carlson moved approval, seconded by Pearson.
Marvin reminded everyone that the Planning Commission passed the N. 48th Street plan, and when
we passed it they said they would come back with a downzoning plan that would be different than
what we have done in the past. The Planning Commission supported that process and Marvin
believes it behooves the Commission to support the process now because that is what we were
told was going to happen to protect the neighborhood and the property owners. That plan had
neighborhood and Wesleyan support.
Motion to Amend #1: Carroll moved to amend to exclude the half block between 51st and 49th on
north side of Garland from the change of zone request, maintaining the R-5 zoning; and that the half
block on Madison Avenue be changed from R-6 to R-4 (instead of R-2), seconded by Taylor.
Carlson would prefer to vote on the changes separately.
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Carroll does not want to meander a zoning line around things. As far as the western block, there is
an apartment complex on one end leaving only one single family house in the middle that we are
trying to protect, so that creates a small pocket of R-2 with R-5 on both sides. He does not believe
that is protecting the one single family house. The zoning line should be straight and specific so
that we are not targeting address by address. That’s why he made the motion to take care of the
half block.
Pearson was thinking that Madison should be split out.
Motion to split Motion to Amend #1: Carlson moved to split the question between the Garland
properties and the Madison properties, seconded by Taylor and carried 9-0: Carlson, Sunderman,
Marvin, Pearson, Carroll, Krieser, Larson, Taylor and Bills-Strand voting yes.
Discussion on Motion to Amend #1a, to exclude the half block between 51st and 49th on north side
of Garland from the change of zone request, maintaining the R-5 zoning:
Carlson stated that he will vote against the motion. He would support removing the 3-plex
and 7-plex, but he is opposed to putting the existing single family under pressure just to
preserve the straight line. The idea that this block face ought to be preserved is based on a
philosophy that we do not have, i.e. incompatible uses next to each other, but that situation
exists. What we ought to be preserving are the rights of the existing property owners. The
Earley property can be removed from the change of zone, but he believes the investments
the single family people have made west of the Earley apartments on Garland between 51st
and 50th should be respected.
Marvin suggested that the issue here has to do with rebuilding. Carlson’s proposal to
exclude only the Earley property allows the Earleys to rebuild in the event of a damage. That
is why they are here. They are not here because they want their neighbors to all be R-5.
They want protections and that is what this would do. He does not see anything
philosophical about a straight line either.
Carroll believes they can rebuild but they have to build to the setback requirements of the
new zoning.
Marvin believes they can rebuild if they remain R-5. That is what brought them down here
today. It isn’t the fact that their neighbor wants to be R-2 that brought them down here. They
want to be able to rebuild.
Taylor does not want to ignore the wishes of the single family to be changed to R-2 as they
have consented to this change of zone. He will vote against the motion.
Motion to Amend #1a to exclude the half block between 51st and 49th on north side of
Garland from the change of zone request, maintaining the R-5 zoning failed 4-5: Sunderman,
Carroll, Larson and Bills-Strand voting ‘yes’; Carlson, Marvin, Pearson, Krieser and Taylor
voting ‘no’.
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Discussion on Motion to Amend #1b, to change the half block on Madison Avenue from R-6 to R-4
(instead of R-2):
Carroll reiterated Hunzeker’s point that everything around it is either R-4 or R-6 and there is
no R-2 contiguous to it at all.
Pearson pointed out that the owner would agree to R-4. The problem Pearson has with R-4
is that every single little piece of property could be torn down and they could construct a 4plex. Going from R-2 to R-4 doesn’t do anything. You might as well leave it R-6.
Carlson believes that R-4 would typically be duplex only.
Carroll believes that R-4 will protect the existing houses because it will be single family or
duplex.
Carlson would prefer to take out the affected property owner because everyone else has
signed in support or not objected.
Bills-Strand noted that they look like fairly small lots and the setbacks on R-4 may not allow
duplexes unless there was an adjacent property owner with which to join. She is not sure it
does any good to go to R-4.
Carroll noted that two or three of the properties are owned by Wesleyan but they are not
here to say they agree to R-2 or R-4. Carlson believes that Wesleyan has clearly indicated
their support of the plan.
Czaplewski clarified that the lots are 7200 sq. ft. R-4 requires 5,000 sq. ft. for a duplex. The
lots could accommodate single family or duplex under R-4 zoning. If changed to R-2, the
duplex would require 10,000 sq. ft., so they would be limited to single family at R-2.
Motion to Amend #1b to change the half block on Madison Avenue from R-6 to R-4 (instead
of R-2), failed 4-5: Sunderman, Carroll, Larson and Bills-Strand voting ‘yes’; Carlson,
Marvin, Pearson, Krieser and Taylor voting ‘no’.
Motion to Amend #2: Carlson moved to amend to change the zoning of 5342 Madison from R-6 to
R-4 (rather than R-2), seconded by Marvin and carried 5-4: Carlson, Marvin, Pearson, Krieser, and
Taylor voting ‘yes’; Sunderman, Carroll, Larson and Bills-Strand voting ‘no’.
Motion to Amend #3: Carlson moved to amend to exclude the properties at 5036 Garland and 221
N. 51st from the change of zone request, retaining the existing R-5 zoning, seconded by Pearson.
Carlson wants to respect what is there and respect the existing value as opposed to a
speculative value over existing value.
Bills-Strand suggested that the property owners knew or should have known the zoning when
they purchased their homes, too. They knew they were purchasing in R-5 zoning.
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Sunderman commented that he would like to see these properties protected, but if we are
going to be doing single properties, why stop there? There are a lot of others that probably
deserve the same protection.
Motion to Amend #3 to exclude the properties at 5036 Garland and 221 N. 51st from the
change of zone request, retaining the existing R-5 zoning carried 9-0: Carlson, Sunderman,
Marvin, Pearson, Carroll, Krieser, Larson, Taylor and Bills-Strand voting ‘yes’.
Motion to Amend #4: Bills-Strand moved to exclude 4946 Garland (the other Earley property) from
the change of zone request, retaining the existing R-5 zoning, seconded by Carroll.
Marvin noted that the property is 1.5 lots. If they were to tear down and rebuild in R-2 they
could build a duplex.
Bills-Strand believes they purchased the property based on the highest and best use.
Motion to Amend #4, excluding 4946 Garland from the change of zone request carried 5-4:
Sunderman, Carroll, Larson, Taylor and Bills-Strand voting ‘yes’; Carlson, Marvin, Pearson
and Krieser voting ‘no’.
Discussion on the main motion for approval, with Amendments #2, #3 and #4:
Sunderman noted that this is the third downzoning since he has been on the Commission
and this one has been set up the best of them all. We get a little bit better each time we do
this and there have been eight in the last three years. Maybe before more of these keep
coming forward we need to take a step back and decide how we want to handle this instead
of on a case by case by case basis.
Bills-Strand reminded that she has said the same thing over and over again. We need a
committee to study the best plan to protect the single family owners and also allow for
diversity in the areas.
Carroll agreed. At the last meeting, the Commission discussed the need to start dealing
with the nonstandard properties because we have created a lot more nonstandards and we
need to do a better job of handling that situation.
Main motion for approval, with three amendments, carried 9-0: Carlson, Sunderman, Marvin,
Pearson, Carroll, Krieser, Larson, Taylor and Bills-Strand voting ‘yes’.
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