City Council Introduction: Monday, February 4, 2002
Public Hearing: Monday, February 11, 2002, at 1:30 p.m.

Bill No. 02-18

FACTSHEET
TITLE: CHANGE OF ZONE NO. 3349, from P Public
Use to R-4 Residential, requested by the Director of
Planning, on property generally located at 3023 Arlington
Avenue, east of the intersection of Arlington Avenue and
Jefferson Avenue.

SPONSOR: Planning Department

STAFF RECOMMENDATION: Approval.

RECOMMENDATION: Approval (7-0: Steward, Newman,
Bills, Carlson, Taylor, Krieser and Schwinn voting ‘yes’;
Duvall and Hunter absent).

ASSOCIATED REQUESTS: None

BOARD/COMMITTEE: Planning Commission
Public Hearing: 01/09/02
Administrative Action: 01/09/02 and 01/23/02

FINDINGS OF FACT:
1.

The staff recommendation to approve this change of zone request is based upon the “Analysis” as set forth on
p.3-4, concluding that this property has been in private ownership for decades and has been used for residential
purposes. It should be zoned accordingly.

2.

The minutes of the Planning Commission are found on p.5-11. The staff explained that this is an application by
the Director of Planning to correct a mapping error. Additional information submitted by the staff in support of
this change of zone and in response to inquiry from the Planning Commission is found on p.16-23.

3.

Testimony in opposition by residents of the Antelope Park Neighborhood and on behalf of the Antelope Park
Neighborhood Association is found on p.5-7, and the letter submitted by the Antelope Park Neighborhood
Association in opposition to this change of zone and requesting deferral while the neighborhood and city officials
determine the possibility of applying for a change of zone to R-2 throughout the entire neighborhood, is found on
p.24-29. The record consists of one additional letter in opposition (p.30).

4.

The Commission discussion with staff is found on p.7-9. The City Attorney urged that the Planning Commission
should not defer this change of zone because it is a mapping error–the property should not be zoned P Public
Use because it is and has been under private ownership (See Minutes, p.8-9).

5.

Public hearing was closed on January 9, 2002, but the Planning Commission deferred action until January 23,
2002.

6.

The letter and photographs submitted by the owner of the subject property subsequent to the public hearing are
found on p.32-35.

7.

The additional letter submitted by the Antelope Park Neighborhood Association subsequent to the public hearing,
requesting the Commission to defer action until February 6, 2002, is found on p.31.

8.

On January 23, 2002, the Planning Commission voted 7-0 to recommend approval of this change of zone request
from P Public Use to R-4 Residential.

9.

Change of Zone No. 3354 (Bill No. 02-15), from R-4 to R-2, requested by the Antelope Park Neighborhood
Association, is also being introduced to the City Council on February 4, 2002; however, the Planning Commission
is not scheduled to hear and act upon the change of zone from R-4 to R-2 until February 6, 2002.
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LINCOLN/LANCASTER COUNTY PLANNING STAFF REPORT
_________________________________________________
Change of Zone #3349

P.A.S.:

DATE: December 10, 2001

PROPOSAL:

To change the zoning from P Public Use to R-4 Residential on Lot 2, Block 4,
Parkside Place, generally located at 3023 Arlington Ave.

LAND AREA:

6,900 square feet, more or less

CONCLUSION:

This property is in private ownership and is being used for residential purposes.
It should be zoned accordingly.

RECOMMENDATION:

Approval

GENERAL INFORMATION:
LEGAL DESCRIPTION: Lot 2, Block 4 Parkside Place, located in the NW 1/4 of Section 31, T10N,
R7E of the 6 th P.M., Lancaster County, Nebraska, generally located at 3023 Arlington Ave.
LOCATION: 3023 Arlington Ave., east of the intersection of Arlington Ave. and Jefferson Ave.
APPLICANT:

Planning Director

OWNER:

Herbert and Francis Hull

CONTACT:

Jason Reynolds
Planning Department
555 S. 10th Street - Suite 213
Lincoln, NE 68508
402-441-7620

EXISTING ZONING: P Public Use
EXISTING LAND USE: Most of this lot is a yard for the residence on Lot 3, Block 4 Parkside Place.
The two lots are under common ownership.
SURROUNDING LAND USE AND ZONING:
North: P
South:
East:
West:

Open space
R-4 Housing
P
Bicycle trail and Antelope Park
R-4 Housing
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HISTORY:

Oct. 28, 1985

City Council approved Change of Zone 2204, which
changed the zoning on a lot to the south from P to R-4.

1979

The lot was converted from B Two Family Dwelling District
to P Public Use in the Zoning Update.

COMPREHENSIVE PLAN SPECIFICATIONS: The Land Use Plan identifies this lot as Public and
Semi-Public.
Public/Semi-public land is that land use category, other than Parks and Open Space, which is owned by or operated to
serve the general public. (p. 69)

UTILITIES: Available
TOPOGRAPHY: Flat
TRAFFIC ANALYSIS: Arlington Ave. is a local street
PUBLIC SERVICE: City of Lincoln Fire and Police
ALTERNATIVE USES: None apparent - this lot appears to have been in private ownership since
1923.
ANALYSIS:
1.

The Comprehensive Plan lists criteria for the review of zoning proposals. These include
portions of Nebraska Revised Statutes Section 15-902;
1.
2.
3.
4.
5.

Safety from fire, flood and other dangers;
Promotion of the public health, safety, and general welfare;
Consideration of the character of the various parts of the area, and their particular
suitability for particular uses, and types of development;
Conservation of property values; and
Encouraging the most appropriate use of land throughout the area zoned, in
accordance with a comprehensive plan.

2.

As noted in the Comprehensive Plan, the Public/Semi-public designation applies to lands
owned by or operated to serve the general public. The P Public Use zoning district applies to
premises or buildings owned by governmental entities and in some form of public use.

3.

According to records in the Register of Deeds, this property has been in private ownership for
decades.
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4.

The property is in residential use and is surrounded by residential uses. It should be zoned
accordingly.

Prepared by:
Jason Reynolds,
Planner
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CHANGE OF ZONE NO. 3349
PUBLIC HEARING BEFORE PLANNING COMMISSION:

January 9, 2002

Members present: Duvall, Bills, Hunter, Carlson, Taylor, Newman, Krieser, Steward and Schwinn.
Staff recommendation: Approval.
Jason Reynolds of Planning staff submitted an email in opposition, alleging that this change of zone
would allow a 12-plex to be built on the property. The primary objections in the email are parking
problems and care and maintenance of the property. Reynolds advised that the R-4 zoning district
would permit one two-family structure per lot, or a total of two duplexes.
Proponents
1. Jason Reynolds of Planning staff explained that this is an application by the Director of Planning
to correct a mapping error. The subject lot is mostly vacant and is zoned “P” Public Use; however, the
ownership records indicate that it has been in private ownership since about the 1920's. The line on
the zoning map was drawn in error and the zoning on this property should reflect the ownership pattern.
Therefore, the request is to change the zoning to R-4 to match the surrounding area.
Steward inquired why the question has been raised at this time. Reynolds advised that the subject lot
was sold recently and through the title search, the new property owner became aware there might be
a zoning question on the lots.
Schwinn confirmed that this application is being made to change the zoning to be in conformance with
the rest of the neighborhood. Reynolds concurred.
Hunter noted that most of the homes in the area are single family. Reynolds acknowledged that could
be true, but the entire neighborhood is zoned R-4 (which used to be the old 2-family zoning district).
Reynolds did not have the data to support the declaration that the area is mostly single family
residential.
Carlson noticed a “for sale” sign on the property and wondered whether the sale had actually occurred.
Reynolds indicated that the last time he went by the property, the “for sale” was covered with a “sold”
sign. He didn’t have any further information.
Opposition
1. Marty Hager, 2810 Sumner, a Member of the Antelope Park Neighborhood Association Board,
testified in opposition. He realizes that this seems like a straight-forward application, but he believes
this change has wider implications to the neighborhood. Antelope Park is an older established
neighborhood with a lot of single family homes; however, they do have more than their fair share of
duplex, tri-plex and apartment buildings. He urged the Commission to look at this case, not only as a
-5-

matter of fact, but to consider the larger implications of changing the zoning from P to R-4. He also
believes that Antelope Park was just made a “target” area in the 2000 Census 10 days ago. The
subject property was put on the market prior to that. Hager urged the Commission to not make a quick
judgment on this application because the Antelope Park Neighborhood Association is in the process
of making application to change the entire neighborhood to R-2 to help keep the influx of slip-ins at a
minimum.
2. Doug Beals, 2829 Franklin, testified in opposition. The City of Lincoln has always prided itself in
quality and character of older established neighborhoods as set forth in the Comprehensive Plan.
Back in the 1970's, we watched slip-in apartments invest in the Near South when there were no zoning
controls. The slip-ins did change the character of the neighborhood. Since that time, the city has
recognized the need to maintain the character of these neighborhoods. If this change of zone happens,
he believes that the Antelope Park Neighborhood will be subject to blight. If this project moves forward,
it sends a message that this neighborhood does not deserve the same consideration as other
neighborhoods. Increasing the amount of rental property will change the character of the neighborhood
in terms of the quantity and the quality. Personally, as the father of two small children, he is concerned
about the additional traffic that would be generated near the park. If this area needs to be redeveloped,
it should be single family, affordable housing. It is up to the Planning Commission to see that the
character of the neighborhood is maintained without subjecting the residents to more rental property
in this area.
3. Kathleen Hejl, 1745 Jefferson, testified in opposition. Her husband is President of the Antelope
Park Neighborhood Association and is on active duty in the Army. She re-emphasized the traffic
problems that could be created by this change of zone. This property is at a dead-end, ½ block east
of Jefferson Avenue, right before you get to the bike path. There is a lot of foot traffic using the
Arlington Street access to the park and the trail. There is already a traffic problem on Jefferson Avenue
in both volume and speed. The number of the new units and the size proposed will likely draw at least
8 drivers into the area, and probably more. Hejl is a mother of three children and safety is a concern.
The neighborhood is trying to maintain as many single family units as possible to minimize increased
traffic and other problems.
4. Lisa Good, 3036 Franklin Street, serving as Interim President of the Antelope Park Neighborhood
Association, testified in opposition. There is 100% consensus of the Board members in opposition.
Antelope Park is the smallest neighborhood association in the City. Most of the neighborhood was
built in the late 1910's and early 1920's, with mostly small bungalows. The Antelope Park
neighborhood is comprised of approximately 500 homes, 61% being owner occupied (from 1990
Census). The residents of the neighborhood are mixed, with many older, long term residents (those
who have lived in the neighborhood 20+ years). This neighborhood is starting to turn with the older
residents going to care facilities. This is opening up single family homes to new prospective buyers.
Generally, the neighborhood has been fortunate that families with children have found this an attractive,
safe and viable place to live. There is overwhelming participation in the neighborhood association
because of its smallness. The association recently completed a reforestation project where they
replaced 70% of the street trees lost in the ice storm of 1996. Good stated that she is voicing the
opinion of 50+ signatures in opposition to this change of zone in hopes of preserving the single family
character of this neighborhood. Approximately 15-20 individuals stood in the audience in opposition.
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Good requested that the Planning Commission defer this change of zone while the neighborhood
investigates some long terms solutions for the neighborhood zoning. We have just learned that we are
now a target neighborhood. We have a committee working now on the zoning application for the
neighborhood that is due tomorrow. Hopefully, they can identify parts of the neighborhood that would
comply with R-2 zoning as opposed to R-4.
Steward noted on the map in the staff report that there are a number of similar P zoned lots to the north
of the lot in question, which would be across Arlington Avenue and east of Jefferson, between Sumner
and Arlington. He wondered whether the neighborhood would have similar concerns about that
property. Good stated that it has come to their attention that there is a home for sale at 2929 Everett
which is similarly located on a dead-end street with abutment to P zoning. In the interest of safety for
bike and trails, the neighborhood wonders if it might not be wise to restrict the number of persons living
close to those public access points.
(It was then noted that those particular lots north of the lot in question are part of a city reservoir and
should never be developed).
Schwinn inquired about the declaration that this is a “target” neighborhood. Good advised that they
have been informed verbally by the Urban Development Department that they may be a target area but
they have not received anything official.
5. Bill Price, 1810 Jefferson Avenue, testified in opposition. The neighborhood association has
expressed its concern about this change of zone and the proposed development of the property. It is
the neighborhood’s understanding that the developer plans to build two duplexes with a total of 12
bedrooms, resulting in 24 additional people living in this half block. If this development is allowed, there
would be a 100% increase in population on ½ a city block. This will redefine the living environment of
this entire neighborhood. It is not pleasing to see high density and it does not promote neighborhood
improvement. Another issue is access. There is no street along one side of the block and no alley,
resulting in only one access for the 24+ new residents. Even with off-street parking, there will be
increased noise and more parking on the street, causing neighborhood hazards. This will be
inconsistent with the profile of this ½ block. Allowing such a large development is like putting a
skyscraper on a prairie. Allowing this development will set precedents for further development of largeunit housing in the neighborhood. Price advised that the neighborhood association will be applying
for new zoning to maintain the family atmosphere and integrity of this neighborhood. He requested that
the Planning Commission defer the decision on this change of zone request to allow the neighborhood
to research options towards saving and improving this neighborhood.
6. Walt Radcliffe, 1701 So. 33rd , on the east side of the bike path, testified in opposition. He urged
the Commission to consider deferring this decision so that the suggested R-2 can be considered. This
is a very active and viable neighborhood association and the Commission would be well-advised to
let them come forward with their ideas and suggestions.
Staff questions
The Commission asked the Urban Development Department to respond to the declaration of this
neighborhood as a “target” area. Marc Wullschleger, the Director of the Urban Development
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Department, hopes what he said to the neighborhood did not get misconstrued. We have not yet
gotten the census information. Urban Development has asked Neighborhoods, Inc. to go in and look
at the property but for various reasons they have opted not to consider this property. The two biggest
reasons were 1) financial--that it was tough to do because they would lose money on it; and 2) it was
not in a “low-mod” area. Most of the projects they do are in low-mod areas. They are only allowed to
do 4-6 properties on an annual basis.
Wullschleger advised that Urban Development has had ongoing discussions with the buyer of the
subject property and Urban Development has made a verbal offer to step in and buy the property if he
did want to sell it. Urban Development could step in and do that if need be.
Steward wondered whether it would matter to Urban Development what the zoning was in that
circumstance. Wullschleger indicated that zoning might possibly be an issue. Under our “troubled
property program”, we would go in. If Neighborhoods, Inc. did undertake the property, they would tear
the house down and build two houses on the two lots that are there, possibly a Habitat for Humanity
house, and possibly a Nebraska Housing Resource house, or maybe even both. They would be single
family dwellings.
Steward asked Wullschleger to define “low-mod” and the ramifications of that designation.
Wullschleger stated that “low-mod” would apply to a family of four with maximum gross income of
$49,450.00. To qualify as a “target” area, the majority of the neighborhood has to be low-mod. We
have several neighborhoods in the core of Lincoln that are low-mod and Wullschleger very much
expects that the Antelope Park neighborhood will be declared low-mod in the new census information
anticipated to be released the first quarter of this year.
Carlson sought confirmation that regardless of the “low-mod” designation, Urban Development is
prepared to purchase the property from the owner. Wullschleger concurred and Urban Development
has discussed this with the current owner; however, he does not like their offer.
Carlson wondered whether there is anything that would make it difficult to build single family.
Wullschleger agreed that the property is very much suited for single family. To build another single
family house, however, they would have to adjust the lot lines or tear the house down because the
existing house is too close to the lot line to have the required setback, but there are two full-sized lots.

Rick Peo, City Law Department, interrupted the testimony to advise the Commission. He foresees a
problem with deferring this action. It must be remembered that this is a mapping error. The property
should not be zoned “P” Public Use because it is under private ownership. P zoning does not apply
to privately owned property. Essentially, we have a property without zoning regulations on it and he
does not believe a building permit could be denied at this time. Secondly, the property was “B 2family” when the zoning designations were changed. Everyone else in the neighborhood that was
zoned “B 2-family” got R-4 and this property should have become R-4 at that time as well. This
property owner is entitled to R-4 zoning. To create any other type of zoning would be reverse spot
zoning, i.e. singling out an individual and not allowing him the same development rights as other
owners. The R-4 gives him the same rights to develop that anyone else in the neighborhood
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has. If the whole neighborhood comes forward and looks at downzoning, that can be considered, but
this application should not be deferred in anticipation that that might occur.
Peo further pointed out that the city went down this path one other time on a commercial situation where
the issuance of a use permit was delayed. It was challenged in court and the city lost. Deferral of this
change of zone application would create that same type scenario, in his opinion.
Newman wonders whether it is possible that this property should have been zoned R-2 instead of R-4.
Peo reiterated that the whole are was zoned “B 2-family” and all of it was converted to R-4, except this
one lot got zoned P in error. We didn’t have the same classifications at that time. There are more
classifications today than there were then.
Carlson posed the question: At what point does raw ground all of a sudden receive a particular
designation and at what point do we decide that designation is in perpetuity? Peo’s response was that
once you establish a zoning criteria of surrounding properties, similar properties have to be treated
the same.
Ray Hill of Planning staff offered further explanation. The city did not have the “P” Public Use district
before 1979, and when the line was drawn to distinguish the park from the private property, the line was
drawn in the wrong place. It is a mapping error. Before 1979, the 2-family zoning district (which is
comparable to today’s R-4) was the same character as a “B 2-family”. The proper conversion was B
2-family to R-4, which happened. The mapping error occurred because the line simply was not drawn
in the right place and that is why this property is zoned P today. This area has been zoned for 2-family
for a long time, probably at least as far back as 1959.
Hunter believes this goes from a history of two-family to the potential of multi-plex. Hill clarified that R-4
allows two-family dwellings the same as the previous B 2-family.
Schwinn pointed out that all this discussion is hearsay. We don’t have anyone saying they are going
to build a duplex. Hunter was asking about the potential for more than a duplex and she has been
informed that there is not.
Public hearing was closed.
ADMINISTRATIVE ACTION BY PLANNING COMMISSION:

January 9, 2002

Newman moved to place this change of zone on pending because we do not know the history. Motion
was seconded by Carlson. If there was a designation created after a neighborhood was designated
R-4 that is more suitable for the neighborhood such as R-2, Newman does not understand why the
Commission can’t put this on pending until we see if that R-2 is not a more appropriate zoning for the
neighborhood.
Carlson’s question is: If the P is a mistake, then what’s the right zoning? Is the character of the
surrounding property and the surrounding neighborhood R-4?
Steward stated that he has substantial empathy with the concern about what is possible on this site,
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but he also has concern about the technical position that this deferral action will put the city in. What
is the proper zoning designation? The only proper choices are P or R-4 under current zoning map
conditions. And that surely doesn’t fit what the neighbors would prefer, but this is not a single family
neighborhood and has not been for some time. He believes that all due diligence should be performed
to investigate the downzoning process, but he does not believe this property can be held hostage while
that is transpiring because the rest of the neighborhood is already designated R-4. He will vote against
placing this application on pending.
Hunter disagrees with the idea that because it was done that way is the way it has to be done now. It
no longer fits what has been developed. How something got to P when P was not even a designation
means there is something a little bit more behind this property’s development than the history shows.
She will support deferral.
Schwinn suggested that the property was most likely owned by one previous owner and he didn’t even
know it was zoned P. Then, upon sale, the P zoning was discovered in the title search and it was
required to be brought into proper zoning classification in order to close the sale. The P designation
is not appropriate for privately owned property. This is privately owned property with an erroneous
zoning. He will vote against deferral because he doesn’t think there is another option. Voting to defer
this puts the city in a legal position that we cannot support and we’ve already lost a similar case.
Carlson stated that he does not disagree that P is incorrect zoning. He believes it should have some
kind of residential zoning, but he does not know that the question of which residential zoning district has
been answered for him. That is why he will vote to defer. He believes the surrounding neighborhood
character is R-2.
Upon further discussion, the motion was amended to deferral for two weeks, as opposed to placing
the application on pending.
Schwinn called the question.
Motion to defer for two weeks, with administrative action scheduled for January 23, 2002, carried 6-3:
Bills, Hunter, Carlson, Taylor, Newman and Krieser voting ‘yes’; Duvall, Steward and Schwinn voting
‘no’.
The public hearing has been closed. There will be no further public testimony on January 23, 2002,
other than questions by the Commission to staff.
ADMINISTRATIVE ACTION BY PLANNING COMMISSION:

January 23, 2002

Members present: Steward, Newman, Taylor, Bills, Carlson, Krieser and Schwinn; Hunter and Duvall
absent.
Jason Reynolds of the Planning staff submitted a letter from the property owner of 3023 Arlington in
support, responding to some of the testimony given at the public hearing. Reynolds also submitted a
letter from Lisa Good, Interim President of Antelope Park Neighborhood Association,
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requesting that the Planning Commission action on this change of zone be delayed until February 6,
2002, when a change of zone from R-4 to R-2 is going to be heard by the Planning Commission, which
change of zone application includes the subject property.
Steward believes there is rationale for the request for further deferral on this since it would evolve into
parallel discussions over the same property. He would like confirmation from staff before making a
motion. Is there an action pending and will it be scheduled on February 6 th? Reynolds confirmed that
a request has been filed to change the zoning in an area of the neighborhood from R-4 to R-2 that
includes this property. It has been advertised for the February 6 th Planning Commission meeting.
Steward moved to defer action for two weeks, seconded by Newman.
Schwinn stated that he will vote against this motion because he believes this is a straight administrative
action. What the neighborhood is doing has no impact on what we’re looking at here. We probably
shouldn’t have even known about the neighborhood’s proposal. This change of zone is a mistake that
is being corrected. He does not see any point to delay this any longer.
Bills stated that she will also vote against deferral because it could change the value of the land and
could have an impact on what this entity did.
Carlson noted that Schwinn and Bill’s points are well taken; however, the net calendar effect may be
the same. He does not know if staff has a preferred direction. Reynolds advised that, as noted in the
staff report, the staff recommends approval of this change of zone. It may be possible to put these two
applications together at the Council level, even if there is action on this one today.
Schwinn noted also that it is not a foregone conclusion that the neighborhood’s change will even pass.

With permission of the second, Steward withdrew the motion to defer based upon the logic of the
discussion. Newman agreed, but stated that she had seconded the motion to defer because she is
not convinced the correct zoning is R-4 in this area. If this can catch up at Council and it can all be
looked at at the same time, she will vote to move it forward.
Schwinn observed that ultimately, P is not the proper zoning in any event.
Bills moved approval, seconded by Steward.
Carlson has concerns because he believes the general characteristics of this neighborhood may be
more appropriate to R-2. But, the Commission must vote on the information before them now.
Motion for approval carried 7-0: Steward, Newman, Taylor, Bills, Carlson, Krieser and Schwinn voting
‘yes’; Hunter and Duvall absent.
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